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4CCUKD AND SATISFACTION 
A settlement agreement by which one party 
agrees that title to the property in dispute is 
in the other is a bar to a later ac‘ion by the 


former to establish titme in himself. Bar- 
tholdi v. Dumbeky, et al 
sCTIONS 
Generally, ignorance of the possession of a cause 


of action, at least in the absence of fraudulent 
concealment, will not bar the operation of a 
statute of limitations. Marini v. Wanaque.. 
A cause of action is deemed to accrue when facts 
exist which authorize one party to maintain 
an action against another. Marini v. Wan- 
Ce ean eta rE ee digi Harall «hance es eos 
Suits designed to euateod. state action or to subject 
the state to liability are within the privilege 
of sovereign immunity though the nominal 
defendant is a state officer and not the State 
itself. Duke v. Patten. 
The doctrine of sovereign immunity rn not pre- 
vent an action in lieu of prerogative writ to 
compel a state officer to perform an act re- 
quired of him. Duke v. Patten 
wCTIONS IN LIEU OF PREROGATIVE WRIT 
Even where municipal action may be so utterly 
void as to be subject to collateral attack, a 
direct attack must be made within the time 
prescribed by law. Marini v. Wanaque 
Action te review legality of issuance of building 
permit and of certificate of occupancy issued 
as sequel thereto, must be brought within 30 
days after issuance of the permit, under R.R. 
4:88-15(a). Marini v. Wanaque 
Each payment of salary under an invalid ordin- 
ance is a separate violation reviewable by 
action in lieu of prerogative writ within 30 
days after it is paid, and future payments 
may be halted though the ordinance itself 
was in effect more than 30 days. Meyers v. 
East Paterson 
DMINISTRATIVE LAW 
Review of final decision or action of a state ad- 
ministrative agency is by appeal to the Appel- 
late Division under R.R. 4:88-8 while review 
of the validity of any rule or regulation of a 
state agency is by petition to the Appellate 
Division for a declaratory judgment under 
R.R. 4:88-10. Carls v. Civil Service 
Review of action of Civil Service Commission in 
reclassifying appellants is by appeal. Carls v. 
Civil Service...... 
here additional evidence | is needed to complete 
the record in a proceeding under R.R. 4:88-8 
or 10, it is to be taken before the agency 
here a new record and findings are to be 
prepared, or in exceptional instances, before 
a BY nin causal McKenna v. aaa Auth- 


Peart of Tialadeniive agencies “shied 
cating the rights of particular individuals 
‘whereas R.R. 4:88-10 is designed to deal with 
so-called quasi-legislative rules or regulations 
of agencies governing future conduct gener- 
ally. McKenna v. Highway Authority 
cre constitutionality of a regulation is involv- 
ed the time limitations of R.R. 4:88-15 do not 
apply. McKenna v. Highway Authority.... 
Depositions are not authorized in a proceeding 
under R.R. 4:88-8 or 10. McKenna v. Highway 
Authority ...... 

Repeal of a price fixing order after ‘violations of 
regulations related thereto does not absolve 
the violators from penalty nor terminate the 
effectiveness of the regulations where they do 
not depend on such order for their validity. 
Bianchi vy. Hoffman. .... ...... 

While an administrative agency invested with 
Guasi judicial powers has inherent authority 
to reconsider or grant a rehearing of its judi- 
cial acts, that authority must be exercised in 
compliance with due process. Park ; ae Vv. 

Salimone et al ... 

As tatutory limit on time for appeal to an admin- 
istrative agency is binding on the agency and 
it has no jurisdiction to entertain an appeal 
taken after the time has expired. Park Ridge 
v Salimone et al. 
Appeal to the Civil Service Department by an 
employee from his dismissal must be taken 
within 10 days after notification of his dis- 
missal. Park Ridge v. Salimone et al 
acquittal in a criminal case does not stand in 
the way of a departmental trial on the same 
charges. Park Ridge v. Salimone et al 
in appeal will be entertained prior to exhaustion 
of administrative remedies where the question 
Presented is solely one of law raising an im- 
Portant question of statutory construction. 
Deaney v. Linen Thread et al...... 
*:PTION 
Vhere a genuine family relationship has existed 
between the adopted child and its parents a 
valid foreign decree of adoption may be re- 
cognized in our state though the foreign adop- 
tion laws differed from ours. Zanzonico v. 
Neeld : er Se 
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The one year residency requirement of N.J.S.A. 
9:3-5 is not a declaration of public policy 
barring recognition of foreign adoption decrees 
where such preadoption residency was not 
had. Zanzonico v. Neeld 

A foreign decree of adoption will under princi- 
ples of comity be recognized in our state for 
inheritance purposes if it was rendered by a 
court having jurisdiction and does not offend 
our public policy. Zanzonico v. Neeld 

Descent and distribution of the property of an 
adopted adult is governed by the statute in 
force when the adopted person dies, not that 
in a" at the time of adoption. In re Holi- 
bau : , 

ADVERSE SOSSESSION 
In an action to quiet title, where the defendant's 

claims are found valid, N.J.S.A. 2A:62-6 calls 
for a judgment establishing those claims and 
rendering them definite in character and ex- 
tent rather than merely a judgment for de- 
fendant. Wilomay v. Peninsula 
sustain a title through adverse possession 
against the record owner the claimant must 
establish clearly and positively actual and ex- 
clusive, adverse and hostile, visible or notor- 
ious, continued and uninterrupted possession 
for the statutory aan Wilomay v. Penin- 
sula .. ne ; 

ADVERTISING 
Publication of notice in a special edition of a 

paper which edition was given only very 
limited circulation as compared with regular 
editions, does not fulfill a statutory direction 
for publication of notice. Summer Cottages 
v. Cape May 

AGENCY 

Where building contract provides engineer is to 
supervise and direct work and also to decide all 
disputes between the parties and interpret the 
contract, he will in some instances be an agent 
of the owner, in others a consultant, and in 
still others an independent arbiter, depending 
on the situation. Terminal v. Bergen......... 

Construction of contract and agency status is for 
the court but where the meaning is dependent 
not only on the contract but also on disputed 
collateral facts, the inferences are for the 
jury under ieutaanaadee instructions. Terminal 
v. Bergen 

Where a party elects to secure judgment against 
an undisclosed principal he cannot thereafter 
secure judgment against the agent. Cheel v. 
Lubben : 

ALCOHOLIC BEVERAGE CONTROL 

While a municipality has broad discretion in 
issuing and transferring liquor licenses it has 
no power to grant or transfer a license in 
violation of its own ordinances. Petrangeli v. 
Barrett 
Ordinance barring transfer of license ‘to premises 
within 1000 ft. of another licensed premise 
bars any such transfer though it be by ex- 
change of licenses. Petrangeli v. Barrett...... 
Acceptance of a license or privilege carries with 
it acceptance of the requirements for pro- 
curing the license or privilege. X-L Liquors 
Wi. ERO CO Se isk ce io sb crn wie ede Ke woe e 
The A.B.C. rule requiring out of state licensees to 
designate an agent in New Jersey for the 
service of process makes such designee agent 
in all claims arising from the licensee’s acti- 
vities in this state and is a reasonable and 
valid exercise of its rule making power. X-L 
Liquors v. Taylor, et als 
No constitutional guarantees are involved in ‘the 
revocation of a liquor license but fundamental 
principles of fairness and justice do prohibit 
erbitrary discrimination in treating licensees 
similarly situated. Butler v. ABC . ; : 
Discrimination in imposing penalties does not. be- 
come arbitrary merely because varying penal- 
ties are imposed; there must be an affirmative 
showing of intentional and purposeful dis- 
crimination. Butler v. ABC ... 
The A.B.C. Director may consider prior viola- 
tions of the licensee in imposing penalty for 
the violation currently involved though such 
prior violations were not incorporated in the 
charge nor in the record in the current case. 
Butler v. ABC 
What is lewdness or immorality for purposes of 
a rule regulating A.B.C. licensed premises 
may be determinable on a distinctly narrower 
basis than for purposes of commercial enter- 
tainment generally. Davis v. New Town.. 
Where licensee's manager could have learned of 
presence of contraceptives on the premises 
through reasonable supervision of employees, 
failure so to do constitutes allowance or per- 
mission of their possession on the premises 
within a fair construction of the A.B.C. regu- 
lation. Davis v. New Town Hie 

ALIMONY 

On divorce the wife and dependent children are 
entitled to be maintained on the same plane 
as during the marriage unless the husband’s 
financial condition, through circumstances 
over which he has no control, renders this 
inequitable. Testut v. Testut 
For purposes of considering the husband's capa- 
city to maintain his family, he is to be treat- 
ed as if he were living separately; the obliga- 
tion is not to be limited by his remarriage. 
Testut v. Testut 
N.J.S. 2A:34-23 does not violate the Full Faith 
and Credit Clause in granting our courts 
power to grant relief where there is a final 
alimony judgment in a foreign state. Wood- 
house v. Woodhouse ar er 
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Under N.J.S. 2A:34-23 our courts can enforce a 
* final alimony decree of a sister state in ac- 
cordance with its specific terms pursuant to 
cur practice and procedure. Woodhouse v. 
Woodhouse 

Orders for alimony or support are not enforceable 
by execution. Little v. Little ere 

ALIMONY PENDENTE LITE 

On an application by a wife for support pendente 
lite of herself and her children she is obliged 
to establish their needs and the extent of 
her income and means. Curley v. Curley 

ANNULMENT 

Annulment will not be granted unless the court 
is of the opinion it will not be against the 
best interests of the children. Dacunzo v. 
Edgye .... 

Failure of the father to support his children or 
their mother does not estop him from seeking 
annulment of his marriage to the mother. 
Dacunzo v. Edgye aid 

The doctrine of unclean hands" bars annulment 
of a marriage where the plaintiff knew of 
dcfendant’s prior undissovled marriage at the 
time she entered into the marriage sought to 
be annulled or where she continued to cohabit 
with the defendant after learning of the 
illegality of the relationship. Endres  v. 
GROG) nian Sees eee ce oe eae 

N.J.S. 2A:34-1 does not bar annulments in all 
cases where there were children born of the 
marriage and annulment may be granted 
where the children are not thereby illegiti- 
mized and the court is of the opinion it is not 
against their best interests. Dacunzo v. Da- 
cunzo 

APPEAL 

Review of action of Civil Service Commission in 

rae appellants is by appeal. Carls 
Civil Service 

Sedan of a final decision or ‘action ‘of a state 
administrative agency is by appeal to the 
Appellate Division under R.R. 4:88-8 while 
review of the validity of any rule or regula- 
tion of a state agency is by petition to the 
Appellate Division for a declaratory judg- 
ment under R.R. 4:83-10. Carls v. Civil Ser- 
vice 

All the pertinent testimony must be included in 
the appendix where it is asserted the verdict 
is not supported ~~ the evidence. State v. 
Schmeltz 

There is no reviewable issue before the court un- 
less the judicial action complained of is 
specifically set forth by appropriate reference 
to the record. State v. Schmelz......... ; 

An appeal may be dismissed for failure to serve 
and file briefs within the time limited by the 
Rules. State v. Schmelz. 

An appeal will not lie from an ‘order refusing to 
quash a subpoena duces tecum issued to a 
witness. In re. Penn. R.R.. 

R.R. 1:2-10 and 2:7-1 should be relaxed where the 
appeal is from an allowance of costs and 
counsel fees against the estate in a probate 
contest. In re Caruso. : 

The time limit for an appeal by an ‘executrix from 
a judgment declaring there was reasonable 
cause of contesting probate runs from the 
entry of judgment allowing counsel fees, not 
from the earlier judgment. In re Caruso .... 

On application for leave to appeal from an inter- 

lccutory order under R.R. 2:2-3 (b), the mov- 
ing papers must show substantial grounds 
of appeal. Jardine v. Donna Brook...... 
application for leave to appeal from an order 
granting a new trial the movant must supply 
a transcript of the record on the motion for 
new trial or a copy of the judge’s written 
statement of reasons if he filed such state- 
ment, and if not, must serve a copy of the 
notice of motion for leave to appeal on the 
trial court forthwith. Jardine v. Donna 
BROOK ce cciwacae cca Meee cee ee eee 
While an appellate court will not ‘usually pass 
upon matters not presented or considered be- 
low, this rule may be relaxed in accordance 
with the philosophy of R. R. 1:27A, where, as 
here, strict adherence would work an in- 
justice. Devlin v. Surgent et al ... 
Reports on appeals from sentences and appeals by 
the State. 
A collateral review of z a decision on a prior ‘appeal 
may not be had on a second appeal. Dever- 
man v. Stevens and Michelotti.. 
The ruling on an appeal becomes the law of the 
case and the function of the court thereafter 
is only to adjudge whether it has been com- 
plied with. Deverman v. Stevens and Miche- 
lotti 
A point not raised at the trial may not be made | on 
appeal. Deverman v. Stevens and Michelotti. 
On appeal, the appellate court can grant the relief 
that should have been granted below. Mort- 
gage Corp.tv. Aetna ... 
appeal in one cause court. directed to open 
judgment in another cause to secure complete 
justice to the parties. Yanuzzi v. US. Cas- 
ualty 
Where an order quashes a writ or a ‘subpoena it 
is a final judgment which is appealable but 
where it sustains a writ or subpoena it is not 
va final judgment. In re Tiene .. 
Where, on appeal, it appears jurisdiction over the 
subject matter was in a court other than the 
court below the appellate. court may remand 

the cause to the appropriate court under R.R. 

1:27 D for further appropriate proceedings. 

Caravella v. Caravella 

(Continued on next page) 
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Page Two 

In civil appeals a jury verdict will not be set aside 

as against the weight of the evidence unless 

it clearly and convincingly appears that the 

verdict was the result of mistake, passion, 
partiality or prejudice. Roether v. Pearson 

Both service and filing of a notice of appeal within 

the time limited for appeal are required to 
perfect an appeal. State v. Newman...... 

In a criminal appeal from a minor court notice 

of appeal must be served on the prosecuting 

attorney prior to filing of the notice and both 

the serving and filing must be done within 

10 days of conviction. State v. Newman ... 

In a criminal appeal from a minor court applica- 

tion for an order fixing the date of hearing 

must be made within 10 days after filing of 

the notice of appeal and notice of the date 

fixed must be served on the prosecuting attor- 

ney at least 10 days before the date fixed. 

State v. Newman..... 

Application to extend the time tee appeal cannot 

be made more than 30 days after the time 

for appeal has expired. State v. Newman .... 

order dismissing a complaint for failure to 

join indispensable parties is not a jurisdiction- 

al disposition and hence is not appealable 

under R.R. 2:2-3(a). Thatcher v. O'Mahony, 

inc 

order or judgment dismissing one of enna 

claims for relief is not a final judgment ap- 

pealable under R.R. 2:2-1 without leave un- 

less the court has directed entry of final judg- 

ment thereon pursuant to R.R. 4:55-2. Thatch- 

er v. O'Mahony, Inc. 

Both the County Judges of the County en the 
County itself are entitled to appeal from an 
order of the Civil Service Department direct- 
ing appointment of a person as a probation 
officer. Vanderwart v. Civil Service. : 

The running of time for appeal in a ‘criminal 
cause is tolled under R.R. 1:3-3(c) by a 
motion for a new trial only if the motion is 
made within 10 — after the verdict. State 
Sie yt tre A a reeds 

While a ‘motion for a new Fal on the ground 
of newly discovered evidence may be made 
at any time under R.R. 3:7-11(a) it does not 
tol) the time for appeal in a criminal cause 
if made more than 10 days after the verdict; 
such motion may be made while an appeal 
is pending and the matter may then be re- 
manaed for disposition thereof. State v. 
Petrolia 
appeal will be entertained prior ‘to exhaus- 
tion of administrative remedies where the 
question presented is solely one of law raising 
an important question of statutory construc- 
tion. Deaney v. Linen Thread et al.. 

Appeal as of right under R.R. 1:2-1(a) is maintain- 
able only where the record reveals a sub- 
stantial rather than merely a colorable con- 
stitutional question. State v. DeMeo.. 

A judgment rendered by the Superior Court on 
appeal from a report of condemnation com- 
missioners is a separate fiinal judgment. Ten- 
nessee Gas v. Hirschfield. 
Since the July 1, 1953 amendment of N.J.S.A. 
20:1-2 the judgment of the Superior Court 
judge appointing condemnation commission- 
ers is a final judgment under R.R. 4:85-5. 
Tennessee Gas v. Hirschfield 

The trial court is under a peremptory duty on a 

remand to obey the mandate of the appellate 

court precisely as it is written even though 
the mandate is manifestly erroneous. Kupper 

v. Barger 

appeal from an order quashing a writ of at- 

tachment is not rendered moot as between 
the parties merely because the defendant re- 
moved the property attached from the state 
before plaintiff could get a stay nn ap- 
peal. Landy v. Lesavoy 


ASSIGNMENT 
A seller's rights as assignee of notes and a chattel 
mortgage given to finance part of the pur- 
chase price is not affected by his liability for 





An 


An 


An 


An 


breach of warranty. St. George v. Grisafe 
PINBIB caccnts 5 Skiehuee. cannes 
ASSUMPTION OF RISK 


A participant in a game or sport or amusement 
assumes the risk of the hazards normally 
attendant thereon. Pona v. Boulevard. . : 

In addition to the contractual aspect of assumption 
of risk there is also a second aspect which is 
akin to contributory negligence. Pona_ v. 
Boulevard .... 

A juagment of dismissal in a negligence | case on 
the ground of assumption of risk may only be 
entered in the clearest case. Pona v. Boule- 
vard 


ATTACHMENT 

The statutory direction for the sheriff to annex 
an appraisal to his return is only directory, 
and if it is furnished within a reasonable time 
afterwards and before an appearance is en- 
tered or bond filed or other rights prejudiced, 
the failure to annex it to the original return 
furnishes no adequate basis for quashing the 
proceedings. Landy v. Lesavoy 
appeal from an order quashing a writ of at- 
tachment is not rendered moot as between the 
parties merely because the defendant removed 
the property attached from the state before 
plaintiff could get a nad pending appeal. 
Landy v. Lesavoy 


ATTORNEYS 

Criminal Assignments by Sam J. Abraham 

Statement of A.B.A. Unauthorized Practice Com- 
mittee On Specialization ea Lewy <ae 

Passaic Bar Minimum Fee Schedule .. 

The Lawyers Indemnity Fund Proposal. 
Pro-by Harry Nadell 
Contra-by Milton M. Unger 
Pro-by John J. Budd 
Contra-by Edwin Segal .. 

Supreme Court Divides In Holding Complaints 
Before Ethics Committees Privileged . ‘ 
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Au attorney who is also a Magistrate shall not 
practice before nor appear on behalf of a 
client before the governing body or any 
official or agency of the municipality in which 
he is serving as a magistrate, whether it 
be on formal or informal or other proceeding 
er matter. In re Palmisano 

Attorney’s Fees ... 

The’ Young Lawyer and the Bill ‘of Rights By Hon. 
Robert B. Meyner Governor of New Jersey .. 

Disbarment sol lely for use of Fifth Amendment 
voided ee pbs 

AUTOMOBILES 

Should The Workmen's Compensation Principle 
Be Applied To Automobile Accident Victims? 
by Robert B. Meyner 

The Unigue New Jersey Contribution Law. by 


yr 


J. L. Bernstein .. 
A dealer is estopped from denying he was the 
owner of a car which he illegally permitted 
to be operated with his dealer’s plates. Eg- 
gerding v. Bicknell, ete 

An assignment of title of an automobile not made 
in compliance with the method and forms pre- 
scribed for transfer of title to an automobile 
does not legally serve to transfer title. Eg- 
gerding v. Bicknell, etc. sg ry a 

A Standard Garage Liability Policy such as that 
issued to the dealer here covers a purchaser 

of an automobile fro. the dealer while he is 
driving the car with the dealer’s plates prior 


to a completed transfer of title. Eggerding 
Vi IOUMOTE BIG) ccc Salle eabshe SE: 
BAR ASSOCIATIONS 
Committee Report on Congressional Investiga- 
OS FE Pe Cre EE ee ee 
New Jersey State Bar Association Annual Com- 
mittee Reports ....A2Z9, 145, 160, 
State Bar Mid-Year Meeting Committee Re- 
413, 


pers ... 

BAR EXAMINATIONS 
_New Jersey State - 
“N. J. State Bar 

1955 é 
New Jersey State Bar Examinati ons Counsellors 
Attorneys - October 1955 
BIGAMY 
A Mexican mail order divorce is utterly worthless 
and is no defense to nor admissible in a pro- 
secution for bigamy for a subsequent mar- 
riage contracted in alleged reliance thereon. 
State v. DeMeo ae 
Availability of defense to bigamy prosecution 
that defendant honestly had reasonably be- 
lieved he was legally free to remarry not de- 
termined. State v. DeMeo 

BREACH OF WARRANTY 
Case of a breach of warranty the buyer must elect 

between rescission and recovery of damages, 
but if his attempt to rescind fails because not 
sufficiently prompt he may still recover dam- 
ages. St. George v. Grisafe et als 

BROKERS 

Where commissions are made contingent on con- 
summation of sale, the contingency will only 
be rendered inoperative if the vendor affirma- 
tively hinders or prevents consummation. 
Todiss v. Garruto 

While a broker is entitled to his commission if 
after contract of sale vendor settles for dam- 
ages in lieu of performance and payment of 
commissions was merely postponed until clos- 
ing, such is not the case where commissions 
are made contingent on consummation of the 
sale. Todiss v. Garruto 

A Broker's rights are measured by the pertinent 
terms of the contract of sale where his 
authority or agreement is encompassed there- 
in. Todiss v. Garruto a se 

BUILDING CONTRACTS 
Provision in contract that engineer shall make 

final decision as to meaning of specifications, 
amount and fitness of contractors work and 
all questions relative to performance is bind- 
ing on the parties and decisions made by 
engineer thereunder are dispositive in absence 
of fraud by the engineer. Terminal v. Bergen 

Fraud by engineer in making decisions under a 
construction contract giving him final de- 
cisional power includes arbitrary action and 
gross mistakes as well as ordinary fraud. Ter- 
ITAA Wes ORONN: i” ccorecaterienuin eis Mera 

Where contract provides engineer shall have 
power to construe the contract his interpreta- 
tion is binding in the absence of fraud or 
arbitrary action if it is clear he cannot con- 
strue it contrary to the fixed meaning its 
language has in law or in trade usage. Ter- 
minal v. Bergen 

Where contract provides all interpretations and 
decisions as to meaning, quantity of work and 
quality, are to be made by engineer, his de- 
cision is final in absence of fraud, which in- 
cludes arbitrary action or gross mistake as 
well as improper motives. Terminal v. Ber- 
gen : 

Where building contract provides engineer is to 
supervise and direct work and also to decide 
all disputes between the parties and interpret 
the contract, he will in some instances be an 
agent of the owner, in others a consultant, 
and in still others an independent arbiter, de- 
pending on the situation. Terminal v. Bergen 

Construction of contract and agency status is for 
the court but where the meaning is depend- 
ent not only on the contract but also on dis- 
puted collateral facts, the inferences of fact to 
be drawn therefrom are for the jury under 
appropriate instructions. Terminal v. Bergen 

CARRIERS 

Presence of a curbstone in path of egress in the 
space between the end of the carrier's prop- 
erty and the sidewalk raises jury question as 
to negligence in failure to provide safe means 
of egress or in holding out that the egress 
was safe for such purpose. Buchner v. Erie 

A rail-oad’s duty to provide a safe means of egress 
for passengers does not automatically term- 
inate at its property line but extends to 
ground in close proximity constituting a re- 
cognized way of egress from the station to 
the sidewalk. Buchner v. Erie aetel. wie 


Attorneys - February 1955 .. 
Examinations, Attorneys-June 
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CIVIL SERVICE 

The Civi] Service Commission has broad reclassi- 
fication powers and a reclassification which 
makes a change in title but does not actually 
demote an employee or change his duties or 
salary is within those powers. Carls v. Civil 
SOCVIee ce ee Mateo ees 
municipal employee in the plesetiied eintt 
service who is either laid off or whose posi- 
tion is abolished for reasons of economy has 
demotional rights which require the displace- 
menu of a junior employee in his department 
wherever possible. Rogers v. Civil Service 
A county detective is not entitled to compensation 


fcr the period during which he is suspended.. 


DeMarco v. Bergen 
he power to remove a public officer includes the 

power to suspend him pending trial. DeMarco 

v. Bergen , 

The holder of a public office, other than piineibaaiel 
officers, is not entitled to the emoluments of 
his office unless he has performed the services 
for which they are compensatory. DeMarco 
VARTA cS Baia Aahce, lee ie ear al pie Cone Aon oes 

Appeal to the Civil Service Department by an 
employee from his dismissal must be taken 
within 10 days after notification of his dis- 
missal. Park Ridge v. Salimone et al.... 

An acquittal in a criminal case does not stand 
in the way of a departmental trial on the 
same charges. Park Ridge v. Salimone et al.. 

It is the duty of the Civil Service Department to 
admit to examinations and to certify for 
appointment only eligible persons and to re- 
ject applicants who fall within any of the 
six categories listed in R.S. 11:9-6. Vander- 
wart v. Civil Service.....-..... 

Held. applicant's past record made him ineligible 
for examination or certification as a pro- 
bation officer. Vanderwart v. Civil Service.. 

Both the County Judges of the County and the 
County itself are entitled to appeal from an 
erder of the Civil Service Department direct- 
ing appointment of a person as a probation 
officer. Vanderwart v. Civil Service i 


CLEAN HANDS 
Failure of the father to support his children or 
their mother does not estop him from seeking 
annulment of his marriage to the mother. 
Dacunzo v. Edgye 


CONDEMNATION 
By virtue of the 1953 amendments of R.S. 20:1-2 
condemnation actions are now ordinary judi- 
cial actions instituted in the Superior Court 
and the Superior Court judges no longer 
function as statutory agents in such matters. 
Morris May Realty v. Monmouth asaty 
Ordinarily a condemnation action should be pro- 
cessed in the Law Division but in a proper 
case it may be consolidated with an action 
pending in the Chancery Division. Morris 
May Realty v. Monmouth .. ...... ...... 
When a condemnation action is consolidated with 
an action in the Chancery division it should 
be processed there but in accordance with 
the procedure prescribed by the Eminent Do- 
main Act. Morris May Realty v. Monmouth 
A county has implied authority to acquire by con- 
demnation lands for a parking lot for its court 
house or other public buildings. Essex v. 
Hindenlang 
The fact that lands condemned may not be avail- 
able for use by the public generally does not 
prevent them from being for a “public use”; 
it is sufficient if the use is by the public 
through its officers, employees or agents. 
Essex v. Hindenlang a 
Where the condemnor takes possession in advance 
of making compensation, condemnor’s title for 
the purposes of fixing liability for next year’s 
tax relates back to the time of entry so that 
there is no tax liability for the next year on 
the owner where possession is taken before 
Oct. 1. Milmar v. Fort Lee........ Aer AA 
Since the July 1, 1953, amendment of N.J.S.A. 
20:1-2 the judgment of the Superior Court 
judge appointing condemnation commission- 
ers is a final judgment under R.R. 4:85-5. 
Tennessee Gas v. Hirschfield 
A judgment rendered by the Superior Court on 
appeal from a report of condemnation com- 
missioners is a separate final judgment. Ten- 
hessee Gas v. Hirschfield 
The quantity and location of land to be taken are 
matters within the discretion of the condemn- 
ing authority and will not be interfered with 
by the courts in the absence of an affirmative 
showing of fraud, bad faith or manifest abuse. 
} Tennessee Gas v. Hirschfield : 


CONFLICTS 
The uniform judicial notice of foreign law act is 
applicable not only where the issue of foreign 
law is raised inthe pleadings but even where 
raised with permission of the court on the 
trial itself. Colozzi v. Bevko ..... : 
When the uniform judicial notice of foreign law 
act applies neither the trial court nor, the ap- 
pellate court is limited to the evidence of the 
foreign law introduced but may inform itself 
thereon from any source including — 
research. Colozzi v. Bevko .... 
The status of legitimacy of a child is determined 
by the law of the domicile of origin of the 
child, which is the domicile at the time of 
birth. owalski v .Wojtkowski 
No action is maintainable on a foreign bastardy 
statute. Kowalski v. Wojtkowski .. ........ 
Our court may enjoin prosecution of action in 
another jurisdiction where our courts have 
secured priority over the action. Hammer v. 
Hammer 
Entry of special appearance to " seek dismissal of 
action for lack of jurisdiction does not con- 
stitute waiver of right to assert another suit in 
another jurisdiction has secured priority. 
Hammer v. Hammer .- ........ 
(Continued on next page) 
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In determining which of two suits in different 
jurisdictions has priority and which may be 
enjoined the criteria employed are: “posses- 
sion of the controversy”, filing of the com- 
plaint, and technical commencement of the 
action. Hammer v. Hammer 
a general principle no foreign contract or 
statute that is obnoxidus to the policy de- 
lineated by our Workmen’s Compensation Act, 
car. defeat the operation of our own act where 
the injury complained of occurred in this 
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state. Buccheri v. Montgomery Ward ... .... 390 


An award of workmen’s compensation in New 
York to an employee residing in and hired in 
s New York but injured in New Jersey is 
entitled to full faith and credit and precludes 
an award of compensation in New Jersey. 
Buccheri v. Montgomery Ward 


CONSOLIDATION 


Ordinarily a condemnation action should be pro- 
cessed in the Law Division but in a proper 
case it may be consolidated with an action 
pending in the Chancery Division. Morris May 

Realty v. Monmouth as 

V7hen a condemnation action is consolidated with 
an action in the Chancery Division it should 
be processed there but in accordance with the 
procedure prescribed by the Eminent Domain 
Act. Morris May Realty v. Monmouth...... 1 

Consolidation may be ordered where there are 
common questions of fact arising out of the 
same transaction though one action is a matri- 
monial action and the other is not. Hammer 
v. Hammer ; 


th 


CONSTITUTIONAL LAW 


A classification which bears a reasonable relation 
to the object of the legislation and makes all 
falling within it equally affected does not 
violate equal protection of the law. Hillside v. 
Div. of Emp. Security er ssasic ee 

Section 19 (h) (4) of the Unemployment Com- 
pensation Act which permits treating two or 
more employing units having the same own- 
ership or control as a single unit for coverage 
purposes does not deny equal protection of 
the laws and is constitutional. Hillside v. Div. 
of Emp. Security 

N.J.S. 2A:34-23 does not viet the Full Faith and 
Credit Clause in granting our courts power to 
grant relief where there is a final alimony 
judgment in a foreign state. Woodhouse v. 


Under N. J. S. 2A:34-23 our courts can enforce 
a final alimony decree of a sister state in 
accordance with its specific terms pursuant to 
our practice and procedure. Woodhouse v. 
Woodhouse 
> State Rent Control Law of 1953 is not un- 
constitutional or ineffective as to housing con- 
trolled under the National Housing Act, as 
the two acts are compatible and there was 
no intent in the federal act to withdraw such 
housing from state controls or to exercise 
general federal rent control thereby. Stuy- 
vesant Town v. Ligham ; 
The A. B. C. rule requiring out of state daannete 
to designate an agent in New Jersey for the 
service of process makes such designee agent 
in all claims arising from the licensee’s acti- 
vities in this state and is a reasonable and 
valid exercise of its rule making power. X-L 
Liquors v Taylor, et als. ...... 
Acceptance of a license or privilege carries with it 
acceptance of the requirements for procuring 
the license or privilege. X-L Liquors v. Tay- 
lor, et als. 
Contemptuous criticism of a court is not within 
the free speech guarantee. State v. Gussman 
Conviction at 9 A.M. of disorderly conduct alleg- 
edly committed at 2 A.M. on same day, while 
accused was or may still have been intoxicat- 
ed, violates due process and may be attacked 
by habeas corpus. In re Burke 
Notice and a fair trial are elements of due process 
requisite in quasi-criminal and criminal of- 
fenses alike. In re Burke ...... .......... 1 
The right of free speech is subject to justifiable 
exceptions including the public interest of 
maintaining a sufficient respect for the court. 
State v. Gussman—___............ 
An exclusion or classification in an ‘act which 
bears no reasonable relation to the object of 
the act is violative of the due process and 
equal protection clauses. De Monaco v. Renton 1 
There is no constitutional conflict between the 
sentencing provisions of the Probation Act 
on violation of probation and R. R. 3:7-13. In 
BC) SMR or  cccaiinGsinceakwes see -eadds 1 
Acquitta! of defendant of robbing A, B and Cc 
does not bar subsequent indictment and trial 
@ for robbing -D on the same’ occasion alleged 
in the earlier charge. State v. Hoag ay 
No action is maintainable on a foreign bastardy 
statute. Kowalski v.Wojtkowski : 
There is no constitutional privilege against self 
incrimination applicable in the State. Bianchi 
v. Hoffman 
The privilege against self-incrimination whether 
under constitution or under our statute (N.J. 
S. 2A:81-5) deos not protect against disclosure 
of records properly required to be kept by law. 
Bianchi v. Hoffman 
The Right to Counsel In Criminal Cases. An In- 
quiry into the History and Practice in Eng- 
land and America : 
A board of Health has no power to refuse a loca- 
tion transfer of a poultry slaughter house 
licerise unless the ordinance gives it such 
discretion and adequate standards are incor- 
porated to govern the exercise of the discre- 
tion. Cutaio v. Bd. of Health 
Disbarment solely for use of Fifth Amendment 
voided : 
The Superior Court in an action by a . divorced 
wife against her former husband for support 
of herself and their legitimate children also 
has jurisdiction to entertain her claim for 
support of their illegitimate child though such 
action would otherwise be cognizable only in 
an inferior court. Curley v. Curley 
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A failure to warn a witness before the grand jury 
of his privilege against self-incrimination does 
not invalidate an indictment subsequently re- 
turned against him unless he was under 
formal charges at the time and is questioned 
as to the charges, or, though, not under formal 
charges, the Grand Jury proceeding was 

directed in fact against him. 


investigation and a witness fails to claim the 
privilege against self-incrimination, his testi- 
mony may be used against him or even be the 
basis of an indictment. State v. Fary... ..... 3 
As a general principle no foreign contract or 
statute that is obnoxious to the policy de- 
lineated by our Workmen's Compensation Act, 
can defeat the operation of our own act where 
the injury complained of occurred in this 
state. Buccheri v. Montgomery Ward 
award of workmen’s compensation in New 
York to an employee residing in and hired 
in New York but injured in New Jersey is en- 
titled to full faith and credit and precludes 
an award of compensation in New Jersey. 
Buccheri v. Montgomery Ward 
A Housing Authority, unlike a private landlord.. is 
subject to the requirements of due process 
and therefore cannot arbitrarily exclude or 
evict tenants. Kutcher v. Housing Authority 


> 


CONTEMPT 


Contempt in the face of the court includes a num- 
ber of acts outside the courtroom including 
sending of a contemptuous letter to the judge 
which is read by him. State v. Gussman.... 

Contemptuous criticism of a court is not within 
the free speech guarantee. State v. Gussman 

Municipal Court has power to punish for con- 
tempt in the face of the court. State v. Guss- 
man 

The right of ‘free speech is subject to justifiable 
exceptions including the public interest of 
maintaining a sufficient respect for the court. 
State v. Gussman 

A contempt proceeding need “not be initiated by 

affidavits or sworn testimony though this is 
the better practice. Van Sweringen v. Van 
Sweringen 

A contempt conviction will not be reversed for 
procedural irregularities where due process 
was complied with unless accused was sub- 
stantially prejudiced thereby. Van Sweringen 
v. Van Sweringen 

Sentence for contempt need not be imposed im- 
mediately on finding of contempt but is to be 
imposed with reasonable promptitude. Van 
Sweringen v. Van Sweringen ... 

On appeal from conviction for contempt the ‘Ap- 
pellate Division is to review both the law 
and the facts. Van Sweringen v. Van Swerin- 
gen . 

The municipal courts have power to punish for 
contempt in facie curiae but under R.R. 8:8-1 
such power can only be exercised after the 
defendant is given an opportunity to be heard. 
State v. Zarafu 

The hearing before adjudication of contempt re- 
quired by R. R. 8:8-1 may be held immediately 
in the cause from which the contempt stem- 
med where necessary. State v. Zarafu ...... 1 


CONTINGENT FEES 


Statement of Facts by the Supreme Court con- 
cerning the Hearing on Contingent Fees.... 3 


CONTRACTS 


The court will not read into a contract an inter- 
pretation contrary to that made and adopted 
by the parties. Holmes v. Harris et al...... 

In equity, the vendor in a contract for the sale 
of land is trustee of the legal estate for the 
vendee and the vendee is the equitable owner. 
Yeck v. Rietzke , 

In action on quantum meruit against municipal: 
corporation for services rendered under void 
contract recovery may be had for reasonable 
value, but not in excess of actual expenses, 
deleting profits. Hudson v. Jersey City .... 

Where a municipal contract was not within the 
corporate powers or the incurring of liability 
is expressly prohibited by legislation, no re- 
covery may be had by the contractor either 
on the contract or in quantum meruit; but 
where the power to contract is in the 
municipal corporation and there has been an 
irregular exercise of that power in good faith, 
recovery on quantum meruit may be had 
though the express contract is void. Hudson 
v. Jersey City 

The principle that recovery on . implied contract 
cannot be had where there is an unrescinded 
express contract does not apply where the 
express contract has been held void ab initio. 
Hudson v. Jersey City 

If it be manifest that it was the intention of the 
parties and the: consideration on which one 
party assumed an express obligation, that 
there should be a corresponding and correla- 
tive obligation on the other party, such corres- 
ponding and correlative obligation will be 
implied. Silverstein v. Keane et als...... 

The amount of consideration or rate of commis- 
sion, other than real estate commissions, may 
be shown by parol evidence where it was 
omitted from the written contract. Silver- 
stein v. Keane et als ‘ 

Under R. S. 25:1-8 the consideration of any agree- 
ment required by Sections 1 to 7 of the 
Statute of Frauds to be in writing, need not 
be set forth in writing but may be proved by 
parol without violating the Statute of Frauds 
provided it does not vary or enlarge the 
contract itself. Silverstein v Keane et als.... 

Evidence as to the situation of the parties and the 
circumstances surrounding execution of a con- 
tract is proper in aid of interpretation of the 
intention of the parties even where the con- 
tract on its face is free from ambiguity. 
Schnackenberg v. Gibraltar ; 

While evidence as tu circumstances and conditions 
surrounding execution of a writing is not ad- 
missible for the purpose of determining the 
meaning of the writing. Schnackenberg v. 
Gibraltar thas 


State v. Fary.... 375 
Where a Grand Jury inquiry is in fact a general ~~~ 
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CORPORATIONS 


While a director of a Corporation is not precluded 
from dealing with the corporation, such tran- 
sactions are subject to close scrutiny and must 
be characterized by absolute “— faith. Hill 
v. Risley 

A majority stockholder may not ye advantage 
of his control to purchase property of the 
corporation at a low price to the detriment 
of minority stockholders. Hill v. Risley ... 


. Where a director purchases corporate property 


without prior approval of stockholders he 
must completely justify the transaction. Hill 
v. Risley 
A special meeting of dines without prior notice 
to cne of the directors or prior waiver of 
notice by him and without his presence is not 
legally convened and action taken thereat is 
not valid. Hill v. Risley 
Neither a waiver of notice by a director signed 
after a special meeting nor approval sub- 
sequently given can serve to make a meeting 
legal or to validate the action taken. Hill 
v. Risley @ eececai 
A director who has an interest. adverse to the 
corporation in a transaction cannot be count- 
ed to make a quorum on consideration of that 
transaction. Hill v. Risley 
The credit for previous fees paid allowed by R. S. 
14:16-2 on a change from par to no par stock 
or vice verse is applicable only on such 
change and is not applicable to a subsequent 
increase in authorized capital. Duke v. Patten 


COSTS 


The allowance of costs and expenses out of the 
estate in a will contest case is in the discre- 
tion of the court. In re Caruso.... 


COUNSEL FEES 


Where alimony order is remanded fer further 
hearing the Chancery Division can allow a 
counsel fee for services rendered on the re- 
mand. Testut v. Testut ; 

Under R. R. 4:55-7(e) the allowance of counsel 
fees out of the estate is discretionary even 
where there is a finding that there was rea- 
sonable cause for contest of probate. In re 
Caruso 

Under R. R. 4:55- Te) the criterion. for allowances 
out of the estate is whether there were well 
founded doubts or reasonable cause justifying 
inquiry into sufficiency of the alleged will. 
In re Caruso 

Individual parties in interest may have separate 
counsel on a will contest but not at the ex- 
pense of the estate unless there is a special 
need. In re Caruso : 

Counsel fees are not allowable in a proceeding by 
the estate of a deceased partner against the 
surviving partners for a account as to the in- 
terest of the deceased partner. Blut v. Katz 

A merc offer of compensation already due as dis- 
tinguished from an actual unconditional tender 
or proffer or the money or check in good faith 
will not suffice to limit the basis for allow- 
ance of counsel fees under R.S. 34:15-64 as 
amended in 1952. Davala v. American .... 

Held, on fact, offer and tender of compensation 
were not made at the “reasonable time” prior 
to hearing of the employee’s claim petition, 
and hence did not limit basis of counsel fee 
to excess of award over the amount offered. 
Seitz v. Singer 

The practice of engaging a counsel as proctor for 
an estate is generally advisable and the pre- 
ferred practice is for the counsel to apply to 
the court for allowance of fees for services 
rendered. In re Bloomer 

Counsel fees to the proctor fer an estate must- be 
limited to those services which the executor 
could not and should not have been expected 
to perform but which were part of the 
administration of the estate. In re Bloomer... 

Affidavits in opposition to application by proctor 
for estate for counsel fees should be served 
at least one day before the hearing. In re 
Bloomer , 

An application for counsel fees to be paid out of 
the estate is within the policy of R.R. 4:53-1 
and requires findings of fact and conclusions 
of law on all issues presented after full 
judicial consideration. In re Bloomer 


CRIMINAL LAW 


Where, on appeal, a conviction and sentence with 
which other sentences have been made con- 
current is reversed and the cause remanded, 
the trial court may on the remand change one 
or more of the other sentences which had 
been concurrent to the invalid sentence to 
consecutive sentences if the original terms or 
the total sentence to be served is not increas- 
ed. State v. Quatro 

The purpose of a poll of the jury is to determine 
whether each juror concurs in the verdict and 
when this is once established there is no 
reason for the court to examine the jurors 
further. State v. Schmelz 

It if appears on a poll of the jury that juror con- 
curs in the verdict announced by the foreman 
any evasive state or explanation or question 
volunteered by him is to be eal etaiie State 
v. Schmelz 

The granting of a severance is not a matter of 
right but rests in the discretion of the court. 
State v. Rios et als 

On trial of several defendants for murder com- 
mitted in course of robbery, there is no abuse 
of discretion in denying a severance where 
the fundamental facts are not in dispute and 
there is no issue as to who did the actual 
killing. State v. Rios et als 

*There is no error in refusing to exclude accepted 
jurors from the court room during the con- 
tinuance of the voir dire. State v. Rios et als 

The State or the Court may ask prospective jurors 
in a murder trial whether they would be 
dissuaded from bringing in a first-degree 
murder verdict knowing the penalty would be 
death. State v. Rios et als .. 

(Continued on next page) 
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There is is “no ‘prejudicial error in denying a chal- 
lenge for cause where the juror was sub- 
sequently peremptorily challenged and the 
defenant did not exhaust his premptory chal- 
lenges or did not object to the remaining 
surors seated. State v. Rios et als........... 

A peremptory challenge may not be made after a 
juror is sworn in. State v. Rios et als.. a 

Re-examination of a juror after he is sworn is at 
best in the court’s discretion. State v. Rios 
et als 

Under N.J.S. 2A:134-1 sein: money or prop- 
erty by a false promise or false statement of 
one’s existing state of mind is now a crime. 
Btate v: Reulman ..0 2. icsccccewsves : 

Where separate offenses are charged in separate 
counts of one indictment and general sentence 
is imposed on both counts, the case should be 
remanded to the sentencing judge for resent- 
encing if the appellate court finds one of the 
counts defective. State v. Kaufman 

Notice and a fair trial are elements of due process 
requisite in quasi-criminal and_ criminal 
offenses alike. In re Burke ........ 

Conviction at 9 A.M. of disorderly conduct 
allegedly committed at 2 A.M. on same day, 
while accused was or may still have been in- 
toxicated, violates due process and may be 
attacked by habeas corpus. In re Burke...... 

R.S. 2:24-16 which has been superseded by N.J.S. 
2A:102-10 makes appropriation by a developer 
or its agents of money paid under a contract 
for purchase of land and construction of a 
house a misdemeanor if used for a purpose 
other than payments of claims for labor, 
material or other necessary charges while any 
such claims are unpaid. State v. Low et al.. 

Officers of a corporate developer who receive 
deposits for construction of a house may be 
agents of the vendee within R.S. 2:124-11. 
State v. Low et al : 

Where the State offers testimony of a possible 
accomplice or confederate the court should 
charge the jury to scrutinize such testimony 
with care and to consider whether it was in- 
fiuenced by fear of punishment or hope of 
avoiding any proceedings. State v. Steenson 

Reports’ on appeals from sentences and appeals by 
the State 

Jurisdiction of the juvenile and Domestic Rela- 
tions Court once attaching continues under 
the parens patriae doctrine as long as it is 
necessary to hold the offender in protective 
custody. Johnson v. State.. 

Jurisdiction over and control of confinement of a 

person who committed a killing while under 

16 years of age and was convicted and sent- 

enced for murder is controlled by the 

Juvenile and Domestic Relations Court Act 

and statutes in pari materia. Johnson v. State 

violation of probation the judge may increase 
the original sentence which had been imposed 
and may impose any sentence which might 
originally have been imposed. In re White... 

The fact that a machine does not itself dispense 
or pay off winnings does not preclude it from 
being a machine proscribed by ‘N.J.S. 2A:112- 
2. State v. Ricciardi .. 

In determining the presence of gambling in a par- 
ticular activity the criterion is not whether the 
element of skill is present to some degree but 
whether it or chance is the dominant factor in 
the result. State v. Ricciardi 

A pinball machine which pays off in free games 
on achieving a certain arrangement of lights, 
which games may be exchanged for money, is 
a machine within the interdiction of N.J.S. 
2A:112-2 though skill may play some part 
in the result achieved. State v. Ricciardi 

Acquittal of defendant of robbing A, B, and C 
does not bar subsequent indictment and trial 
fer robbing D on the same occasion alleged in 
the earlier charge. State v. Hoag ........ 

“Bookmaking” or ‘bookmaking practices’ under 
the statute include not only those who actual- 
ly take the bet but those who at headquarters 
tabulate, record and arrange for payment 
or collection of bets taken by ‘“‘sitters at other 
locations”. State v. Hozer : 

The crime of conspiracy is not to be confounded 
with the objects of the conspiracy; a combina- 
tion to commit several crimes is a single 
offense. State v. Spence et als 

Where the several acts alleged are component 
parts of the one conspiracy the pleading is 
not vulnerable for siecle State v. Spence 
et als 
an indictment for ‘causing. an ‘abortion in 
violation of N.J.S. 2A:87-1 the State must 
prove the particular or general means or type 
of means used as the means employed are an 
essential of the crime. State v. Siciliano 

A defendant does not by asserting alibi waive his 
right to compel the State to prove every 
essential element of the crime nantes State 
v. Siciliano 

A bill of particulars does not ‘alter or ‘limit _ an 
indictment; it merely has the function of 
limiting the proof which may be adduced on 
matters covered thereby to that specified in 
the bill. State v. Siciliano 

The amount of bail is left to sound discretion. 
State v. Petrucelli ; 

In fixing bail the court may consider the nature 
of crime charged and the quality of the de- 
fendant, including his previous criminal re- 
cord. State v. Petrucelli ; 

The question of excessive bail is to be tested by 

habeas corpus proceedings before trail and not 

by appeal after conviction. State v. Petrucelli 
the law requires is that an accused who is 
unable to obtain his own counsel have a com- 
petent attorney assigned who is willing to 
represent him; it is not required that he be 

a “criminal lawyer”. State v. Petrucelli...... 

Where defendant refuses to accept a competent 
attorney assigned by the court from the 
zlphabetical list in accordance with R.R. 1:12- 
9, he waives the right to counsel. State v. 
Petrucelli oe = ‘ 
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Failure to permit defendant to determine whether 
the jury read a newspaper account referring 
to him as an “ex-convict” is not prejudicial 
errof where the account itself was not such 
a§ to influence the mind of an average juror 
and the court charges the jury to disregard 
any newspaper accounts they may have read. 
State v. Petrucelli 
The granting or denial of a severance is in the 
discretion of the trial court. State v. Rosen- 
berg |. 
Motion for severance made at conclusion of re 
of entire case and on basis known earlier 
comes too late to be granted. State v. Rosen- 
berg 
The fact that one defendant's cctiendinn cadets 
his co-defendant is no legal basis for a man- 
datory severance. State v. Rosenberg .. 
Entrapment exists where a police officer envisages 
a crime and plans and activates its commission 
by one not theretofore intending its perpetra- 
tion but does not exist where the criminal de- 
sign or intent originates in the accused and 
the cfficer merely aids or encourages the com- 
mission of the offense. State v. Rosenberg 
The denial of a motion for inspection of one’s 
confession prior to trial is in the court’s dis- 
cretion. State v. Petrolia 
In a murder case, where the death penalty is 
waived by the prosecution and defendant asks 
or consents that the jury be not sequestered, 


. 359 
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he will not thereafter be heard to claim error 


or prejudice by the dispersal of the jury 
unless he can prove he was ssianiaaii State 
v. Pontery 

The fact that the prosecutor does not iat ine 
death penalty under an indictment charging 
first degree murder does not make it a non- 
capital case, since the prosecutor’s waiver is 
not binding on the jury; the indictment alone 
controls and the jury may render a verdict 
carrying with it the death viiniaiad State v. 
Pontery 

A failure to warn a witness isetatié he grand 
jury of his privilege against self-incrimina- 
tion does not invalidate an indictment sub- 
sequently returned against him unless he was 
under formal charges at the time and is ques- 
tioned as to the charges, or, though, not under 
formal charges, the Grand Jury proceeding 
was directed in fact sasiuail him. State v. 
Fary , 

Where a Grand Jury inquiry is in ory a -enneed 
investigation and a witness fails to claim the 
privilege against self-incrimination, his testi- 
mony may be used against him or even be 
the basis of an indictment. State v. Fary.. 

It is prejudicial error for the prosecutor in his 
summation to comment on the failure of the 
defendant to call character witnesses. State 
SR EDWOHIO 6.66 Kewe wass, Wie tame apinns 

The prcsecution cannot sition the character or 
reputation of the defendant unless he first 
raises the issue. State v. D'Ippolito .... 

Act of prosecutor in intervening to instruct police 
captain to answer on cross examination by 
defendant whether the captain had any doubts 
as to defendant's guilt, after the captain 
hesitated, held plain and prejudicial error re- 
quiring reversal. State v. Landeros 

It is the duty of the prosecutor to consistently 
refrain from any conduct that is lacking in 
the essentials of fair play. State v. Landeros 

Though knowledge by defendant that he was not 
entitled to vote as he did is an essential ele- 
ment of an offense under the voting statutes, 
such knowledge may be inferred from the de- 
fendant’s conduct and the circumstances of the 
case and need not be established by direct 
evidence. State v. Benny, et als 


DAMAGES 


In action on quantum meruit against municipal 
corporation for services rendered under void 
contract recovery may be had for reasonable 
value, but not in excess of actual expenses, 
deleting profits. Hudson v. Jersey City 

The trial court may reduce a jury award of 
punitive damages by granting a new trial if 
such reduction is not accepted. Gallichio v. 
Gumina 

Held. clause providing for ‘liquidated damages on 
formula applicable after contract has been in 
effect for a period of time does not imply 
waiver of damages if breach occurs before 
contract is put in operation. Locks v. Wade 

Where there is a lease of an article of which the 
supply in the market is not limited, the lessor 
is on breach of the lease by the lessee entitled 
to the difference between the rental or con- 
tract price and the cost of performance by the 
lessor, as damages, without deduction of any 
amount received by the lessor on a reletting 
of the article after the breach. Locks v. 
Wade 

Proof of a trade-in allowance, without more, ‘does 
not establish market value of the chattels 
traded-in. First Mechanics v. Katz........ 

Reliability and competency of trade-in allowance 
as proof of market value questioned. First 
Mechanies v. Katz... 

The measure of damages for breach of warranty 
of quality, in the absence of special circum- 
stances showing proximate damage of a great- 
er amount, is the difference between the value 
of goods at time of delivery and the value 
they would have had if they were as war- 
ranted. St. George v. Grisafe etals...... 


DEATH CERTIFICATES 


Equity may order a death certificate listing the 
death as suicide corrected where such entry 
is in fact erroneous. Devlin v. Surgent et al 


DECLARATORY JUDGMENTS 


Declaratory relief is not automatically barred 
because other relief is available or a right 
has been invaded. Utility v. Donovan........ 

A declaratory action as to a contract may be 
maintained before or after its breach. pial 
v. Donovan yes : 


.. 366 


. 375 


375 


381 


381 


406 


406 


446 


35 


186 


257 


257 


314 


438 


105 


35 


35 


Declaratory relief may in the discretion of the 
court be denied where there is a more effec- 
tive remedy or where the suit is filed merly 
for a declaration that plantiff has a good de- 
fense to an ene action. Utility v. 
Donovan 

Declaratory action as to validity. ond effect of 
contract should not be dismissed merely be- 
cause defendant could sue for damages and 
thus secure full adjudication of the contro- 
versy; defendant can counterclaim for dam- 
ages in the declaratory action. Utility v. 
Donovan ... ssa. cesses 

A declaratory judgment antes: is hbhaiile to a 
termine the significance and effect of a judg- 
ment as distinguished from correction, relief 
from or alteration of the dessins National 
v. Camden 

In the exercise of its dieuritiun the court may 
deny declaratory relief where it would not 
terminate litigation or where plaintiff has a 
more effective remedy but should not do so 
where, as here, it appears the judgment would 
terminate the controversy giving rise to the 
proceeding, though the defendant might, as 
a result, pursue a cause of action against an- 
other. National v. Camden 

A proceeding for a declaratory judgment in the 
Appellate Division under R.R. 4:88-10 as to 
the validity of an agency rule cannot be main- 
tained by one who is subjected to no injury 
thereby, actual or prospective Wagner v. 
EBOIRNEY, ce. ona Wis there ee eee) oe cpt na Ma IOs 

A petitioner in a proceeding under R.R. 4:88-10 
must establish by admissions in the pleadings 
or proof under R.R. 4:88-11 that he is adver- 
sely affected by the agency rule complained 
of. Wagner v. Ligham 

The immunity of the state from suit is not altered 
by the Declaratory Judgments Act. Duke v. 
Patten 


DEDICATION 

In assessing a dedication it is not the actual un- 
revealed intention that controls but rather 
the intention manifested by the acts and con- 
duct of the dedicator. Haven v. Raritan 
unqualified dedication of streets laid out by a 
developer constitutes a surrender of his in- 
terest in and includes water mains installed 
under the streets though the map or plan filed 
does not show the mains. Haven v. Raritan 


DEEDS 
A deed absolute on its face will in equity be 
adjudged a mortgage if that was the intent 
of the parties. Yeck v. Rietzke 
DESCENT 
An illegitimate child inherits realty from his 
mother when she dies intestate though she 
leaves a husband and no lawful issue of the 
marriage. Bartholdi v. Dumbeky et al...... 


DISMiSSAL 

Error in refusal to grant a motion for dismissal 
on plaintiff's opening is cured where the 
evidence subsequently adduced is sufficient to 
raise a jury question. Liberatori v. Yellow 
Cab and Eaberateri 2. 6 esse isieewcs 

DIVORCE 

In determining what period of cohabitation will 
work an absolute condonation, the severity of 
the original offenses, the time elapsed and the 
intervening behavior and adjustment are to 
be considered. Welch v. Welch 

The condition of good behavior which is a con- 

comitant of condonation does not continue in- 
definitely but exists or continues only so long 
as subsequent conjugal unkindness is reason- 
ably referable to a want of repentance of the 
offense condoned. Welch v .Welch .. 
act of cruelty occurring within six months 
preceding 
diverce cannot inhere in the cause pleaded 
though it may give color to earlier offenses or 
serve to wipe out condonation of prior of- 
fenses. Welch v. Welch 

Habitual drunkenness without more does ‘not 
constitute extreme cruelty. Welch v. Welch.. 

A Mexican mail order divorce is utterly worthless 
and is no defense to nor admissible in a 
prosecution for bigamy for a subsequent mar- 
riage contracted in alleged reliance thereon. 
State v. DeMeo wy : 

DOMESTIC RELATIONS 

The Juvenile and Domestic Relations Court has 
jurisdiction to order support for a wife where 
she and her husband are living apart by con- 
sent. Caravella v. Caravella 

DRUNKEN DRIVING 

The fact that a driver of an automobile has been 
drinking and gives physical appearance of be- 
ing intoxicated or even pleads guilty to a 
charge of drunken driving is proper evidence 
of negligence to be submitted to the jury but 
is not conclusive and is merely to be consider- 
ed along with all the other evidence in the 
case. Roether v. Pearson ae 

ELECTION OF REMEDY ‘ 

A party may assert and seek relief on diametrical- 
ly opposed sets of facts until all the facts are 
developed at final hearing. Jersey City v 
Hague ae Eee 

ELECTIONS 

The word “residence” as used in Art. II Par. 3 of 
th2 constitution and in the statutes governing 
voting qualifications means “domicile”. State 
v. Benny, et als ... 

A temporary or seasonal residence in this. state, 
though continued intermittently over a period 
of years, is not sufficient to satisfy the con- 
stitutional and statutory requirements for 
— to vote in this state. State v. Benny, 
et als 

Though knowledge by defendant that he was not 
entitled to vote as he did is an essential ele- 
ment of an offense under the voting statutes, 
such knowledge may te inferred from the 
defendant's conduct and the circumstances of 
the case and need not be established ed direct 
evidence. State v. Benny, et als .. 2 ‘ 

(Continued on next page) 
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ENTRAPMENT 
Entrapment exists where a police officer envisages 


a crime and plans and activates its commis- 
sion by one not theretofore intending its 
perpetration but does not exist where the 
criminal design or intent originates in the 
aecused and the officer merely aids or en- 
courages the commission of the offense. State 
v. Rosenberg a iio ecereceue sa 
EQUITY 

In equity, 

land 


e 
the vendor in a contract for the sale of 
is trustee of the legal estate for the 
vendee and the vendee is the equitable 
owner. Yeck v. Rietzke 
A court of equity will look beyond the form of a 
writing to determine its true character and 
the intention of the parties. Yeck v. Rietzke 
A court of equity will subject equitable interests 
of a debtor to the payment of an unsatisfied 
judgment by means of an equitable lien on the 
debtor’s interest# Yeck v. Rietzke 
deetrine of clean hands is based in fairness 
and natural justice and should not be applied 
so as to inflict unjust gag of equitable 
relief. Hughes v. Knight 
Held, on facts, plaintiff's trespass on Ainieaia 
lands was not such “unclean hands” as to 
deny him all equitable relief to enforce his 
easement. Hughes v. Knight 
ESTATES 
Under R. R. 4:55-7(e) 
fees out of the estate is 
where there is a finding 
sonable cause for contest of 
Caruso s 
Under R.R. 4:55-7(e) the criterion for diicarsiieias 
out of the estate is whether there were well 
founded doubts or reasonable cause justifying 
inquiry into sufficiency of the alleged will. 
Tee ye RIN ce kee: tee, <ivlam@acwios 
Individual parties in interest may have separate 
counsel on a will contest but not at the ex- 
peuse of the estate unless there is a special 
need. In re Caruso 3 
The allowance of costs and expenses out of the 
estate in a will contest case is in the discre- 
ion of the court. In re Caruso .. 


A caveat is available only to one who slate - 
injured by the probate of the boast will. 

In re Holibaugh : 

Descent and distribution of the ennai of an 
adopted adult is governed by the statute in 
force when the adopted person dies, not that 
in force at the time of adoption. In re Holi- 

_—_ ee 

The practice of engaging a counsel as proctor for 
an estate is generally advisable and the pre- 
ferred practice is for the counsel to apply 
to the court for allowance of fees for services 
rendered. In re Bloomer ; 

Counsel fees to the proctor for an ‘estate must ‘be 
limited to those services which the executor 
could not and should not have been expected 
to perform but which were part of the ad- 
ministration of the estate. In re Bloomer.... 

Affidavits in opposition to application by proctor 

for estate for counsel fees should be served 
at least one day before the hearing. In re 

BlOOMICR kkk Staten wavs - ware ea 

application for counsel fees to be paid 

out of the estate is within the policy of R.R. 

4:53-1 and requires findings of fact and con- 

clusions of law on all issues presented after 
full judicial consideration. In re Bloomer.... 
illegitimate child inherits realty from his 
mother when she dies intestate though she 
leaves a husband and no lawful issue of the 
marriage. Bartholdi v. Dumbeky et al : 
oniy when the court is in doubt as to the 
probable intent of the testator that resort 
is had to rules of construction. Morristown 
v. McCann. 
decision in Gaede v. Carrol did not establish 
an absolute rule of construction as to the 
effect of clauses in wills relating to payment 
of estate and inheritance taxes but was 
merely a ruling on the facts there involved. 

Merristown v. McCann. : 

The mere fact that testator directs all death duties 
levied against his estate to be paid out of his 
residuary estate will not of itself operate 
to cast the estate tax burden upon recipients 
of property not passing under the will but 
included in the taxable estate. Morristown 
v. McCann. 

In the absence of an expressed intent or statute 
to the contrary or where the intent is in 
doubt or ambiguous, the federal estate tax 
is charged to the residuary estate but the 
estate is entitled to reimbursement for inheri- 
tance taxes imposed on inter vivos transfers. 
Mcrristown v. McCann 

The Income Tax Problems of Estates, by Milton 
H. Stern Las vee 

ESTOPPEL 

Failure of the father to support his children or 
their mother does not estop him from seek- 
ing annulment of his marriage to the mother. 
Dacunzo v. Edgye 

A deferdant is not barred from asserting in a 
subsequent suit a claim which could not 
have been asserted as a counterclaim or de- 
fense in a prior suit. Hudson v. Jersey City.. 

Where a party consents to a final summary judg- 
ment under R.R. 4:55-2 on part of the claims 
in suit it waives any right to assert it was 
merely interlocutory or that being based on 
revisable claims it is itself revisable. Middle- 
sex v. Carteret & Booz ‘ 

A settlement negotiated by one’s insurance , carrier 

without his authority or knowledge does not 

estop him from maintaining an action based 
on the same accident against the person 
securing the settlement. Klotz v. Lee and 

Breish 

Kelleher v. Lozzi case applies only to ‘a con- 

cluded settlement authorized by the person 
sought to be sinausien Klotz v. Lee and 

Breish Ey ut 
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Dismissal of a suit after and based upon a settle- 
ment agreement by which a compromise of 
the subject matter in dispute is made is a dis- 
mnissal on the merits and bars further litiga- 
tion on the same subject between the parties. 
Bartholdi v. Dumbeky, et al 

The doctrine of estoppel will not be saniie’ 
where a municipal act is void for lack of 

municipal jurisdiction but may be applied 
where the act is void only for irregular exer- 
cise of a power within the municipal juris- 
diction. Summer Cottages v. Cape May...... 

Held, since there is no challenge as to the ade- 
quacy of the sales price, plaintiffs are estopp- 
ed from seeking to vacate the sale of munici- 
pal lands after the purchaser, with their 
knowledge, erected a structure thereon of 
great value. Summer Cottages v. Cape May.. 

Held, silence of owner of lands which were used 

as a driveway when adjoining owner made 

zddition to rear of his building opening on 
the driveway did not give rise to easement 

by estoppel under the facts here. Weiland v. 

Turkelson : . 398 

acauire an interest or easement in property of 

another by an estoppel in pais, plaintiff must 
clearly and convincingly prove the several 
elements of estoppel, including that the own- 
er’s conduct not only induced a harmful 
change of position but that he had reasonable 
grounds for anticipating such result. Weiland 

vi. Burkeison ..... 

A dealer is estopped en dea he was the 
owner of a car which he illegally permitted to 
be operated with his dealer’s plates. Eggerd- 
ing v. Bicknell, ete. ae Soe testo oa 
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ESTOPPEL BY JUDGMENT 


Where a putative indemnity relies on a judgment 
against him in an action against a putative 
indemnitor, he is bound by the adjudicated 
facts on which the judgment rests. Public 
Service v. Brewster & Son 

A judgment by consent constitutes an adjudication 
on the merits and forms the basis of an estop- 
pel by judgment as to all facts and questions 
in issue in the cause just as an adjudication 
thereon after trial. Public Service v. Brewster 
& Son - al 


EVIDENCE 


A mere charge of consequential fraud does not 
open the door to a party to testify to transac- 
tions with his opponent's deceased; the ex- 
ception to the bar against testimony of tran- 
sactions with a deceased applies only where 
fraud is the gravamen of the action, where 
the action is “founded upon the aren of 
fraud: Hollister v. Fiedler .......:<0... . 27 

Offer of testimony and record of first trial in 
second trial with reservation against ad- 
mission of parts relating to transactions with 
deceased does not constitute opening door by 
deceased’s representative where the subject 
of the transactions testified to was not in issue 
in the first trial. Hollister v. Fiedler ........ 

The power of the Legislature to provide that cer- 
tain facts shall be prima facie evidence of 
other facts is well established. Pratico v. 
Rhodes o ayaieeeas 

Expert evidence on a natter of common know- 
ledge and in accord with sich knowledge is 
not harmful error. Brody v. Lifson.. ...... 

In action for personal injuries based on breach 
of implied warranty under R.S. 46:30-21 (1), 
evidence by the seller as to the manner of 
preparation and handling of the goods is not 
admissible to prove due care but is admissible © 
to negative claim that a substance sub- 
sequently found in the goods was there when 
the goods were purchased; it should be ad- 
mitted under proper instructions limiting the 
purpose accordingly. Simon v. Graham.... 

Evidence of acts or declarations of any conspira- 
tors in furtherance of the common design is 
admissible where it is charged a crime was 
committed in pursuance of the conspiracy 
whether or not the indictment contains a 
conspiracy count. State v. Rios et als......... 

Opinion testimony of a witness is not objection- 
able merely because the opinion was arrived 
at in collaboration with others or happens to 
also be the opinion of others. Kazanjian v. 
Atlas o 6) “abe ek eo eavehe 91 

Partial revival of recollecti on by a ‘memorandum 
which meets the requirements of a past recol- 
lection recorded writing, does not bar the 
witness’ right to have as full use of the 
memoradum as he requires. Kazanjian v. 
PNG os ckcceiings | die, auaaainn, preerieees 91 

Lack of secuiieation of the details of damages does 
not bar opinion evidence as to the monetary 
extent of the damage but goes to the pro- 
bagi weight of such testimony. Kazanjian 

PAB ed en es aaleema ee eae 91 

Reiaenns secured by illegal search and seizure is 
admissible if evidential per se and may not 
be crdered suppressed. In re Search Warrant 
for S0t-317 Clinton. AVG... ..csceue cdhneae 

Character evidence and cross examination of 
character witnesses is to be limited to reputa- 
tion, facts and rumors concerning the specific 
trait involved in the offense on trial. State v. 
Steenson 

Basic rules as to scope and practice on admission 
ef character evidence and cross examination 
of character witnesses outlined. State v. 
Steenson ... 123 

Cross examination of character witnesses by 
prosecutor asking whether they knew or 
heard rumors that defendant had been “in 
trouble” held improper and prejudicial. State 
v. Steenson 


27 


43 


RS ae ee Sh ba ore: . 123 
Prior assertions made in pleadings which | are 
inconsistent with present claims are “%d- 
missible in evidence in subsequent litigation 
as admissions. New Amsterdam v. Popovitch 143 
1elevant evidence is to be admitted unless 
some specific rule forbids it and by relevant 
is meant any evidence having a tendency in 
reason to prove a matter in issue. Miller v. 
Trans Oil se . 167 
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A jury should not be deprived of any facts, how- 
ever remotely relevant, which gravitate to- 
ward assisting them in solving the factual 
issue involved. Miller v. Trans Oil........ 

Although a witness’ testimony deviates and is not 
positive, it nevertheless is admissible where 
he has actually observed a fact; such devia- 
tior or lack of positiveness going to probative 
weight rather than admissibility. Miller v. 
Trans Oil 

Testimony of a witness that a car similar to 
that in the accident had passed him going 
toward the scene at a fast rate of speed three 
quarters of a mile before the scene is ad- 
missible though he could not positively 
identify the car as the one in the accident. 
Miller v. Trans Oil 

A plea of guilty to a charge of careless driven 
is admissible on the question of negligence in 
a civil suit based on the same acts on which 
the careless driving charge was based. Lib- 
eratori v. Yellow Cab and Liberatori 

Curtailment of cross examination by one defend- 
ant as to plaintiff's status in car of co-defend- 
ant is not harmful error as such status has 
no bearing on the cross examining defend- 
ant’s duty to the plaintiff. Liberatori v. Yel- 
low Cab and Liberatori 

The amount of consideration or rate of commis- 
sion, other than real estate commissions, may 
be shown by parol evidence where it was 
omitted from the written contract. Silverstein 
v. Keane et als 


Under R. S. 25:1-8 the consideration of. any agree- 
ment required by Sections 1 to 7 of the Statute 
of Frauds to be in writing, need not be set 
forth in writing but may be proved by parol 
without violating the Statute of Frauds pro- 
vided it does not vary or enlarge the contract 
itself. Silverstein v. Keane et als....... aoe 

“Trends” of property value increases and Con- 
sumers Price Indices are admissible’ in 
evidence and may be considered on the ques- 
tion of valuation but cannot be the sole or 
exclusive basis of decision. Erie v. Hoboken 
Ghia vaices ca6 ae a pee 


A real estate wines may use sales within a rea- 
sonable time after the assessment date in 
issue along with other proper matter in fixing 
his valuation. Erie v. Hoboken et als 

While proof of the complaint may be admissible 
under the “rape case rule” the details thereof 
are not admissible unless the complainant has 
been impeached by an attack on her veracity 
or her motivesq. State v. Gambutti.......... 

It is error to charge evidence admitted under the 
“rape case rule” may be considered some mea- 
sure of corroboration or some proof of the 
truth of the facts of the asia State v. 
Gamnutti....,.o.cers da Sages Soe 


Under the “rape case vale” anead “ the: prosecu- 
tion that the violated female complained of 
the incident within a reasonable time after 
it occurred to the authorities or to persons to 
whom she might be expected to turn for 
sympathy, protection or advice is admissible 
not as corroboration or confirmation of her 
evidence but as affecting her went State 
v. Gambutti . 
“rape case rule” is applicable on a dunia of 
forcibly compelling a child to submit to 
fondling of her private parts. State v. Gam- 
Dedth iz-. . sncans,.) -eeawax Gane lea eae 
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Index to report of the Supreme Cuntte Committee 


on Revision of the Law of Evidence. By Vin- 
cent P. Biunno 
Proof of a trade-in allowance, without more, does 
not establish marked value of the chattels 
traded-in. First Mechanics v. Katz 
Reliability and competency of trade-in allowance 
as proof of market value ——— First 
Mechanics v. Katz. 


Report of- Essex Bar Committee on Proposed Re- 
vision of the Law of Evidence.............. 
Where a charge includes a negative averment 
the truth or falsity of which is peculiarly 
within the knowledge of defendant, the 
burden of going forward with evidence there- 


on is on the defendant. State v. N.Y. Cen- 
tral hod | Vases teRich@ dal sch fatan ook Matera aeaedal arate ene 
Report on manner of adopting proposed evidence 
COGS... kce..d. He, Bereneesenieneeeee eee 


Evidence as to ‘the situation of the parties and the 
circumstances. surrounding execution of a 
contract is proper in aid of interpretation of 
the intention of the parties even where the 
contract on its face is free from ambiguity. 
Schnackenberg v. Gibraltar 

While evidence as to circumstances and conditions 
surrounding execution of a writing is not 
admissible to change the writing it is admis- 
sible for the purpose of determining the 
ineaning of the writing. Schnackenberg v. 
Gilivalides 362. Ss 22s: -wbwenessedae sae 

Suggestions with Respect to the Proposed Re- 
vision of the Law of Evidence, by William 
Rossmoore 

There is no privilege against giving testimony 
which might degrade the witness. State v. 
POINGED 0:0 esc aa nen Joon, ees 

In general, any facts bearing on credibility of a 
witness, including interest, are relevant to the 
issue being tried and should be admitted. 
State v. Pontery 

Recognized medical works may be used. on cross- 
examination of a medical expert, whether he 
relied on them directly, indirectly, or not at 
all, for the purpose of testing his knowledge 
and the accuracy of his —— Ruth v. 

» Fenchel 

While prior consistent statements of a plaintiff's 
witness are not admissible to corroborate his 
testimony, such statements may be relevant 
and admissible if they can be established 
as adoptive admissions of the defendant. State 
v. D’Ippolito : 

(Continued on next page) 
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~~"While evidence of criminal activity of a witness 
beyond convictions is not admissible over 
objection, where such evidence is admitted 
without objection it is error for the court to 
charge the jury that they are not to consider 
it on the issue of the witness’ credibility. 
State v. Dunphy ... 
An introducers statement attached ‘to a bill when 
it is introduced in the legislature may be 
considered in aid of ascertaining the legisla- 
tive intent but a considered judgment is to be 
exercised in determining the weight to be 
accorded it. Deaney v. Linen Thread et al 
May a Court by Virtue of Its Power to Make 
Rules of Practice and Procedure Adopt Rules 
of Evidence? by Alfred C. Clapp 
Evidence of previously made consistent statements 
is not admissible as corroboration of a wit- 
ness. State v. Landeros ‘ 
Arrest without more is not admissible to affect 
the credibility of a witness. State v. Land- 
Pe: Suse ees ea sS) Uwe ce eee ease 
Where 2 person’s physical or mental condition at 
a certain time is relevant, it may be shown 
circumstantially by evidence of his condition 
before and after the time in question so long 
as the proof offered is within such reasonable 
tirne proximity as to afford reasonable infer- 
ence as to condition at the time involved. 
Kreis v. Owens 
While a juror’s tetimony as to the mental pro- 
cesses of the jury or the effect of an occur- 
rence on the verdict is not admissible, his 
testimony is admissible as to objective events 
or conditions occurring within or outside the 
jury room and if prejudice inheres on the face 
of the matter, relief from the verdict is grant- 
ed. State v. Kociolek 
A juror may testify that the jury discussed ‘and 
considered an indictment of the defendant not 
in evidence at the trial. State v. Kociolek ... 
In civil actions, such objects of conventional size, 
shape and appearance as stop signs, traffic 
signals and pavement markings as may be 
placed in or over and on the public highway 
are, in the absence of evidence which renders 
the presumption unavailable, rebuttably pre- 
sumed to have been lawfully erected and main- 
tained. Davidson v. Fornicola...... 


EXECUTION 


An equitable interest in lands, though accompani- 
ed by possession is not subject to levy and sale 
under an execution at law. Yeck v. Rietzke.. 

( rders for alimony or support are not enforceable 
by execution. Little v. Little 

Wages to be earned may be reached by garnishee 
execution but not by sequestration. Little v. 
Littie 

A garnishee execution may be issued attaching 
wages due from a foreign corporation auth- 
crized to do business in this state. Little v. 
Littie 


Representations alleged to be false and to con- 
stitute the basis for the crime of obtaining 
money by false pretenses must be of some- 
thing which was untrue at the time and made 
with intent to cheat and defraud. State v. 
Mitchell 

A representation that one is the owner of land 
does not necessarily imply ownership in fee 
simple or that the land is unencumbered. 
State v. Mitchell 


FEES 


Passaic Bar Minimum Fee Schedule 
Proposed Limitation of Contingent Fees in N. Y. 
Disapproved in Official _— (Wasserwagel 
Report) eh a eta ae : seas 


FOREIGN SUBSTANCES 


In action for personal injuries based on breach 
of implied warranty under R.S. 46:30-21 (1), 
evidence by the seller as to the manner of 
preparation and handling of the goods is not 
admissible to prove due care but is admissible 
to negative claim that a substance subsequent- 
ly found in the goods was there when the 
goods were purchased; it should be admitted 
under proper instructions limiting the pur- 

= pose accordingly. Simon v. Graham. 


FORFEITURE 


The faci that part of the money seized was not 
yet used or was temporarily not being used 
in gambling does not prevent it from being 
contraband; the test is whether it was there 
for possible use in the game. Pratico v 
LAT SS eet arene 2 es 

N.J.S. 2A:152-7 making money seized in connec- 
tion with any arrest for violation of a gamb- 
ling law prima facie contraband applies 
whether the arrest is for violation of a state 
law or municipal ordinance and whether the 
person arrested is the possessor of the money 
or another. Pratico v. Rhodes 


GAMING 


The fact that part of the money seized was not yet 
used or was temporarily not being used in 
garmbling does not prevent it from being 
contraband; the test is whether it was there 
for possible use in the game. Pratico v. 
RIES. aout a Senate 

N.J.S. 2A:152-7 making money seized in connec- 
tion with any arrest for violation of a gambl- 
ing law prima facie contraband applies whether 
the arrest is for ‘violation of a state law or 
municipal ordinance and whether the person 
arrested is the possessor of the money or 
another. Pratico v. Rhodes 

The fact that a machine does not itself dispense 
or pay off winnings does not preclude it 
from being a machine prescribed by N.J.S. 
2A:112-2. State v. Ricciardi 

In determining the presence of gambling ina par- 
ticular activity the criterion is not whether 
the element of skill is present to some degree 
but whether it or chance is the dominant factor 
in the result. State v. Ricciardi 

A pinball machine which pays off in free games 
on achieving a certain arrangement of lights, 
which games may be exchanged for money, 
is a machine within the interdiction of N.J.S. 
2A:112-2 though skill may play some part in 
the result achieved. State v. Ricciardi 
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GIFTS 


Where 2 savings and loan account is opened in the 
* names of an alleged donor and another as 
jaint tenants with the right of survivorship, 
a presumption arises that the donor intended 
to make a present gift to the other person. 
Grvicer-‘v: BeTRGUEM. «6 .c0cces) co ba scals es 
The elements of a present gift are intention, 
celivery and relinquishment of dominion. 
‘ Cziger v. Bernstein 
To make out a gift there must be such esas 
and surrender of dominion as is commensurate 
with the nature and quantum of the interest 
transferred. Cziger v. Bernstein 
Delivery of pass book for joint account into pos- 
session of both tenants and thereafter into 
possession of one with consent of the other for 
safe keeping is sufficient delivery and sur- 
render of dominion to support a gift of joint 
interest therein. Cziger v. Bernstein........ 
Tnere can be no valid gift causa mortis without 
actual delivery of the articles donated, which, 
in the case of choses in action or bank ac- 
counts means actual delivery of the docu- 
ments of title or bank books. Foster v. Reiss.. 


GOOD WILL 


In applying inheritance tax formula for good will 
four year period and factor of three held rea- 
sonable under circumstances present. Blut v. 
MNEs roth ariehe.be > p ARe ee Seer Reames ance 

In applying sesinieatnanines tax formula for evaluating 
good will there should be deducted from earn- 
ings not salaries actually paid to partners or 
agreed upon but a fair salary for services 
rendered, and also such reasonable charitable 
contributions as can be considered a business 
expense. Blut v. 

Formule for evaluating good will of a partnership 
discussed and applied. Blutz v. Katz .... 


GOVERNMENT 


The offices of Freeholder and County Tax Board 
Member are incompatible and cannot be held 
by the same person at the same time. De 
Feo v. Smith 

On acceptance of a second and incompatible office 
by an office holder, the first office becomes 
dual office holding. De Feo v. Smith : 

The holding by the same person of two incom- 
patible offices is contary to public policy and 
will not be permitted though neither the 
statutes nor the constitution declare the offices 
to be incompatible nor provide against the 
dual office holding. De Feo v. Smith és 

A county detective is not entitled to compensation 


for the period during which he is — 
DeMarco v. Bergen nei 
The power to remove a public officer "includes 


the power to suspend him pending trial. De- 
Marco v. Bergen 
The holder of a public office, other than a munici- 
pal officer, is not entitled to the emoluments of 
his office unless he has performed the services 
for which they are eunsiiaaninicle DeMarco 
Ee, a b= | Sn a ie SE Pree A terse 
Suits designed to control state action or to sub- 
ject the state to liability are within the privi- 


lege of sovereign immunity though the nomi- 
nal defendant is a state officer and not the 
State: itself: Duke vi Patten ... 9 sewiecsasicns 


The doctrine of sovereign immunity does not pre- 
vent an action in lieu of prerogative writ to 
compel a state officer to perform an act re- 
quired of him. Duke v. Patten 


HABEAS CORPUS 


of disorderly conduct 
A.M. on same day, 


Conviction at 9 A.M. 
ailegedly committed at 2 
while accused was or may still have been in- 
toxicated violates due process and may be 
attacked by habeas corpus. In Re Burke 


HOUSING 


A City Housing Authority has no power to require 
of a tenant in a federally-aided housing pro- 
ject a certificate that he and his family are not 
members of any organization listed in the 
Attorney General's Consolidated List of Nov. 
1952. Kutcher v. Housing Authority 
Gwinn Amendment does not give a Housing 
Authority power to demand disavowal of 
membership in organizations named by the 
Attorney General other than those designated 
by him as subversive. Kutcher v. Housing 
Authority 


The 


A Housing Authority, unlike a ‘private ‘land- 

lord, is subject to the requirements of due 

process and therefore cannot arbitrarily ex- 
clude or evict .ienants. Kutcher v. Housing 

PRONG ecco deuks § sacudy aw ene eaters aed 

AND WIFE 

Continued cohabitation matrimonially meant after 
removal of an impediment to a valid marriage 
does not since 1939 give rise to a valid mar- 
riage though the parties had initially procured 
a marriage license and gone through a cere- 
monial marriage. Dacunzo v. Edgye 

Common law marriages after 1939 are invalid in 
New Jersey no matter how they originate or 
are contracted. Dacunzo v. Edgye 

A husband who has procured a divorce from his 
first wife by fraud is barred by the unclean 
hands doctrine from securing any affirmative 
relief from a separate maintenance award to 
his second wife. Bond v. Bond. 

Whether second wife whose marriage is invalid 
because of invalidity of husband’s divorce 
from his first wife is entitled to support pre- 
sents important question of public policy not 
here decided. Bond v. Bond .... 

A second marriage contracted more than ‘seven 
years after the first spouse disappeared is con- 
sidered valid if there is no rebutting proof 
of the continued life of the absentee. Simmons 
v. Simmons .. 

If a marriage is established, ceremonial or. com- 
mon law, the burden of proving the marriage 
invalid is on the one who makes that claim. 
Simmons v. Simmons 

The presumption of validity of a marriage in- 
heres in the last marriage contracted until the 
presumption is overcome by clear and con- 
vincing proof. Simmons v. Simmons........ 
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Ceremonial marriage may be proven by formal 
record, testimony of witnesses who were pre- 
sent, or testimony of witnesses to whom the 
parties confirmed the marriage soon after the 
event. Simmons v. Simmons 

The Heart Balm Act did not abolish all actions affec:. 
ing or related to the marital relation but only 
those specified therein. Stickles v. Manss .. 

Under the Uniform Reciprocal Enforcement of 

Support Act, N.J.S.A. 2A-4-30.1 et seq, the 

court in the initiating state makes no finding 

as to the actual duty of the defendant to sup- 
port the plaintiff; this obligation is on the 
court of the receiving state, to be made on the 

basis of evidence before it. Pfueller v. 

POMBMOE. occ) ec Pee aSlae eee eee URES NN 

37:1-10 abolishes all common law marriages 

occurring subsequent to Dec. 1, 1939. Dacunzo 

v. Dacunzo 

37:1-10 applies to a case where the require- 

ments of a license and ceremony were met 

but an impediment to a valid marriage existed 
which was later removed. Dacunzo v. Da- 

CMa “ase Stewe wie wees oes 

A marriage license procured by fraud on the 
license clerk is void. Dacunzo v. Dacunzo.... .35¢ 


INCOME TAX 

The Income Tax Problems of Estates, 

H. Stern Be. 
INDEMNITY 

A bond indemnifying an employer against ‘“‘dis- 
honest, fraudulent or criminal acts’, of em- 
ployees, covers wrongful acts of an employee 
which, though not criminal or not committed 
for reasons of personal profit or gain display 
significant lack of probity, integrity or trust- 
worthiness. Mortgage Corp. v. Aetna... . 215 

While an indemnity bond against employee's dis- 
honesty does not encompass mere acts of neg- 
lect or incompetence it does encompass a wil- 
ful course of deception pursued over a period 
of time regardless of the motive. iinet 
Com. OF SARUM ca ke oes ear ineetens 219 

Held, submission by employee of 92 false cer- 
tificates of inspection made without making 
the personal inspections which he was hired 
to make constitutes dishonesty within mean- 
ing of that term in indemnity bond. Mortgage 
Corp v. Aetna 215 

Where a putative indemnity relies on a judgment 
against him in an action against a putative 
indemnitor, he is bound by the adjudicated 
facts on which the judgment rests. Public 
Service v. Brewster & Son 

A passive tortfeasor is not entitled to indemnity 
from an active tortfeasor merely because of 
the difference in their negligence. Public Ser- 
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vice v. Brewster G2. S0n 2.0 6 ccc tener es 447 
Indemnity between tortfeasors is granted only to 

those whose liability is secondary, not prim- 

ary. Public Service v. Brewster & Son ..... 447 


An employer is protected by the Workmen’s Com- 
pensation Act against a claim for indemnity 
to the same extent as he is against a claim for 
contribution. Public Service v. Brewster & Son 44 


INJUNCTION 

The prevision of R.R. 4:67-5 that every injunction 
“shall describe in reasonable detail” the acts 
restrained effects no change in our practice in 
this field and means the injunction must be as 
specific as the nature of the case permits and 
so clear that the person to whom it is directed 
may readily know what he is restrained 
from doing. Sun Dial v. Rideout 

Injunction against infringement of secret process 
ne#d not embody the description of the secret 
in the injunction itself. Sun Dial v. Rideout .. 

Injunction against infringement of secret process 


making use of known ingredients need not 
be limited to specific ingredients used by 
plaintiff. Sun Dial v. Rideout 82 


An appli cation under R.R. 4:62-2 for modification 
of an injunction is not a substitute for an 
appeal. Turco v. Hydrocarbon ; 113 

To merit modification of an injunction under R. R. 
4:62-2 applicant must show a subsequent change 
in circumstances or other facts which make 
continued enforcement of the injunction in- 
ecuitable or oppressive and unjust. Turco v. 
, Hydrocarbon 1 

Subsequent disclosure of trade secrets by a patent 
is no bar to an action for injunction and ac- 
counting for violation of the fiduciary duty 
not to appropriate those secrets which had 
been disclosed in confidence. Gottschko v. 
PEOCTIPAN 65 nec on 

Interlocutory injunction against deceptive adver- 
tising should not be issued where facts as to 
plaintiff's injury are in doubt. General Elec- 
SiG Oe eee i ee ee eee: - ie saeras 

The practices of “bait advertising’ and “switch 

selling” raise novel questions in New Jersey 

and should not form the basis of an inter- 

locutory injunction. General Electric v. Gem . 

interlocutory injunction should not issue if 

plaintiff’s rights are not clear as a matter of 
law. General Electric v. Gem 

INSURANCE 
Failure to comply with policy requirements as to 

proof of loss bars recovery on extended cov- 
€rage endorsement. Brindley v. Firemen’s.. 
Where, in action for recovery under an extended 
coverage endorsement, proofs are such that it 
might equally be concluded damage was caus- 
ed -y non covered as well as covered hazard, 
there can be no recovery. Brindley v. Fire- 
men's 
In action to recover for damages under extended 
coverage endorsement, burden is on insured 
to establish by a fair preponderance of the 
evidence that the damages were from a cause 
within the coverage and were not encompass- 
ed by the exclusions in the policy. Brindley v 
Firemen’s 
Where the medical examination and credit report 
are consistent with the answers in insured’s 
application there is no duty on the insurer to 
make a full investigation merely because an 
earlier medical clearing house report indicat- 
ed possible inconsistency. Gallagher v. New 
England Deals 
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There is no absolute rule requiring an insurer to 
conduct an investigation or charging it with 
what it should have discovered by such in- 
vestigation whenever it has information in- 
dicating a possible ‘misrepresentation: it is 
only when investigation or its records disclose 
sufficient facts to seriously impair the value 
of the applicant's representation that a duty 
rests on the insurer to investigate the state- 
ments in the nnn Gallagher v. New 
England os 

A bond indemnifying ‘an employer against ° ‘dis- 
honest, fraudulent or criminal acts”, of em- 
ployees, covers wrongful acts of an employee 
which, though not criminal or not committed 
for reasons of personal profit or gain display 
significant lack of probity, integrity or trust- 
worthiness. Mortgage Corp. v. Aetna 

While an indemnity bond against employee's dis- 
honesty does not encompass mere acts of neg- 
lect or incompetence it does encompass a wil- 
ful course of deception pursued over a period 
of time regardless of the motive. Mortgage 
Corp. v. Aetna : 

Held. submission by employee of 92 false certifi- 
cates of inspection made without making the 
personal inspections which he was hired to 
make constitutes dishonesty within meaning 
of tnat term in indemnity bond. Mortgage 
Corp. v. Aetna 

Termination of an agency by a company is ineffec- 
tive as to assured who had no notice thereof. 
Yanuzzi v. U.S. Casualty 

Special limitations of authority of an apparent 
general agent of an insurance company are 
not binding upon an insured unless the limita- 
tions have been communicated to him. Ya- 
nuzzi v. U. S. Casualty ae 

Notice to or delivery of summons by insured to an 
apparent general agent of an insurance com- 
pany is notice to the company and satisfies 
a policy requirement that notices or sum- 
monses be delivered by the assured to the 
company. Yanuzzi v. U. S. Casualty : 

Whether notice of accident and forwarding of a 
summons by one other than the insured found 
liable for the accident is sufficient compliance 
with policy requirement that insured shall 
give such notice and forward any summons 
not decided. Miller v. Zurich ; 

Delay of 20 days in sending notice of accident to 
insurer held violative of policy condition re- 
quiring notice “as soon as practicable”, as a 
matter of law, in absence of extenuating cir- 
cumstances. Miller v. Zurich 

A Standard Garage Liability Policy such as that 
issued to the dealer here covers a purchaser of 
an automobile from the dealer while he is 
driving the car with the dealer’s plates prior 
to a completed transfer of title. pesnisteaiies Vv. 
Bicknell, etc. 

A provision in a workmen’s compensation insur- 
ance policy requiring written notice of acci- 
dents by the employer to the carrier is a 
condition precedent to liability by the carrier 
and a failure to comply therewith absolves 
the carrier from liability to the employer. 
United v. Sanguiliano............ 

A workmen’s compensation carrier who is under 
no liability to the insured but is compelled 
to pay an injured employee's award is entitled 
to reimbursement from the insured for the 
full amount paid. United v. Sanguiliano 

INTEREST 

While owner who pays taxes for succeeding year 
under protest on property taken by condem- 
nor may recover the taxes under the doctrine 
of relation back of passing of title, recovery 
is without interest. Milmar v. Fort Lee 

INTERPLEADER 
Where two claims expose a debtor to double 
liability, once one has been reduced to judg- 
ment interpleader will not lies unless he can 
be relived of the the judgment. nee: ¥. 
Minter ; 

Interpleader is not a device by which one may 
escape the force of an adjudication. Eclipse 
v. Minter Pee 

INTERROGATORIES 

Under R.R. 4:16-2 as it now stands there is no 
obligation to disclose names of expert witnes- 
ses other than physicians in answers to inter- 
rogetories but the rule is being amended. 
Gibilterra v. Rosemawr et als aie 

INVESTIGATIONS 

The judge may, under N.J.S.A. 40:6-2 grant in- 
terim allowances to the expert and his aides 
investigating expenditures of a municipally 
or county, to be paid by the muncipality or 
county being investigated. In re Tiene 

The duty of a witness to give testimony in matters 
vital to the public interest is paramount to 
any personal right of privacy. In re Tiene .. 

The scope of a subpoena issuable by an expert 
conducting a municipal investigation is not 
limited to any particular issues but is limited 
only by the general scope of his employment. 
In re Tiene 

While a subpoena may not be issued in a ‘munici- 
pal investigation under R.S. 40:6-1 solely with 
the hope something material may be elicited, 
it is sufficient if reasonable grounds for its 
issuance exist and probable cause is not a 
prerequisite. In re Tiene .. ‘ : 

JUDGES 

Nineteen Commandments For Judicial Conduct. 

by Hon. Vincent S. Haneman 
JUDGMENTS 

While the rules fix no time limit for an action for 
relief against a judgment procured by fraud, 
the applicant must show some diligence or 
justify his lack of diligence. Gray v. Cholo- 
CR eee har Gen ja matgretnaeece ns 

The jurisdiction of the Superior Court to provide 

relief against judgments procured by fraud will 
not be exercised where the attack is against a 
judgment of a court of this state and an ade- 
Guate remedy can be had in that court, but 
the attack should be transferred to the a 
priate court. Gray v. Cholodenko 
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JUDICIAL 


An action seeking relief from a probate judgment 
en the ground it was procured by fraud should 
be brought in the County Court of the County. 
Gray v. Cholodenko 74 
A change in law by decision is retrospective as to 
civil cases but this is not the rule in criminal , 
cases. Johnson v. State ........... ‘151 
Where the court has jurisdiction over the subject ; 
matter and the persons its judgment is not 
void though it be erroneous. Cheel v. Lubbert5l 
Relief under R.R. 4:62-2 from an erroneous judg- 


ment is within the discretion of the trial 

court... €lice?: v.. TabBee. . . 2 2i.65ccsm. cewenss 151 
A summary judgment on part of the claims in 

suit under R.R. 4:55-2 is final where the court 

so directs and is res adjudicata as to the 

claims and cause of action thereby ednienes) 

ed. Middlesex v. Carteret & Booz 167 


‘A j;uagment is not res adjudicata as to causes of 
action not litigated nor adjudicated thereby 
and forms no basis for collateral estoppel 
of such causes. Middlesex v. Carteret & Booz 167 

Where a party consents a a final summary judg- 
ment under R.R. 4:55-2 on part of the claims 
in suit it waives any — to assert it was 
merely interlocutory or that being based on 
revisable claims it is itself revisable. Middle- 
sex v. Carteret & Booz 

Refusal of trial court to open summary final judg- 
ment under R.R. 4:62-2 will not be disturbed 
in absence of showing of manifest error. Mid- 
dlesex v. Carteret & Booz 

Where two claims expose a debtor to double lia- 
bility, once one has been reduced to judgment 
interpleader will not lie unless he can be re- 
lieved of the judgment. Eclipse v. Minter... 

.nterpleader is not a device by which one may 
escape the force of an adjudication. Eclipse v. 
Minter ‘ 

A judgment will not be opened on the ground it 
was procured by perjury unless the perjured 
testimony is shown by clear and convincing 
evidence to have been wilfully and purposely 
falsely given. Eclipse v. Minter 

Application to open a judgment must be made 
with diligence. Eclipse v. Minter 

A court may in a proper case open a judgment 
though it has been affirmed on appeal. Eclipse 
v. Minter 

While a denial of an application to open a judg- 
ment is not res adjudicata on a subsequent 
application, a court will not entertain a second 
motion probing the same matter except in 
very unusual circumstances. Eclipse v. Minter 

The discretion of the court under R.R. 4:62-2 to 
vacate judgments should be duly exercised 
when enforcement of the judgment would be 
unjust, oppressive or aie Yanuzzi v. 
U.S. Casualty ee a 

Where an order quashes a w vrit or a subpoena it 

is a final judgment which is appealable but 

where it sustains a writ or subpoena it is not 

a final judgment. In re Tiene 

award of Workmen’s Compensation under a 

statute like ours is a final judgment. Buccheri 

v. Montgomery Ward .. 

The power to vacate a default judgment under 
R.R. 4:62-2 so as to permit the pleading of a 
meritorious defense should be freely exercised 
when enforcement of the judgment would be 
unjust, oppressive or inequitable. Tradesmens 
v. Cummings ... 

The vacating of a default judgment by ‘the trial 
court will not be disturbed on appeal unless 
impropriety therein clearly appears. Trades- 
mens v. Cummings 

A judgment by consent constitutes an adjudication 
on the merits and forms the basis of an estop- 
pel by judgment as to all facts and questions 
in issue in the cause just as an adjudication 
thereon after trial. Public Service v. Brews- 
1G SO re" cessed elton, Veen nee eee 
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JUDICIAL CONFERENCE 


Reports To Be Considered At the Judicial Confer- 
ence. <3 .149, 177 

Proposed Rule Amendments-Judicial Conference 
Agenda j ce ... 165 

NOTICE 

The uniform judicial notice of foreign law act is 
applicable not only where the issue of foreign 
law is raised in the pleadings but even where 
raised with permission of the court on the 
trial itself. Colozzi v. Bevko ........ 18 

When the uniform judicial notice of the foreign 
laws act applies neither the trial nor the ap- 
pellate court is limited to the evidence of the 
foreign law introduced but may inform itself 
thereon from any source including eee 
ent research. Colozzi v. Bevko ...... .. 18 


JURIES 


The purpose of a poll of the jury is to determine 
whether each juror concurs in the verdict and 
when this is once established there is no 
reason for the court to examine the ieee 
further. State v. Schmelz.......... 4 

If it appears on a poll of the jury that a juror con- 
curs in the verdict announced by the foreman 
any evasive statement or explanation or ques- 
tion volunteered by him is to be disregarded. 
State v. Schmelz 

A verdict which finds only part of that which is 
in issue or fails to determine all the issues 
submitted is deficient and cannot be corrected 
or cured by a poll on a complete verdict sug- 
gested or substituted by the clerk or the court. 
Neumann v. Wilderman 

A verdict which is defective in eee: as distin- 
guished from substance may be molded or cor- 
rected by the court but a verdict defective 
in substance cannot be corrected. Neumann 
v. Wilderman . 201 

In a murder case, where ‘on death penalty is 
waived by the prosecution and defendant asks 
or consents that the jury be not sequestered, 
he will not thereafter be heard to claim error 
or prejudice by the dispersal of the jury 
unless he can prove he was prejudiced. State 
v. Pontery ... 

A juror may testify that the jury discussed and 
considered an indictment of the defendant not 
in evidence at the trial. State v. Kociolek.. 425 
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While a juror’s testimony as to the mental pro- 
cesses of the jury or the effect of an occur- 
rence on the verdict is not admissible, his 
testimony is admissible as to objective events 
or conditions occurring within or outside the 
jury room and if prejudice inheres on the 
face of the matter, relief from the verdict is 
granted. State v. Kociolek 

JURISDICTION 

Where a claimant of property appears in proceed- 
ings in aid of execution without objecting to 
jurisdiction and seeks affirmative relief, he 

# submits to the court’s jurisdiction for the pro- 
ceecings. Colozzi v. Bevko .... 
action seeking relief from a probate’ judgment 
on the ground it was procured by fraud 
should be brought in the County Court of 
the County. Gray v. Cholodenko 
The jurisdiction of the Superior Court to provide 
relief against judgments procured by fraud 
wil) not be exercised where the attack is 
against a judgment of a court of this state and 
an adequate remedy can be had in that court, 
but the attack should be transferred to the 
appropriate court. Gray v. Cholodenko.. 
The Superior Court has general jurisdiction 
through an independent action to provide 
equitable relief as to judgments of all courts, 
inciuding probate judgments, procured by 
fraud. Gray v. Cholodenko ...... — ...... 
Municipal Court has power to punish for contempt 
in the face of the court. State v. Gussman.... 
Jurisdiction once acquired continues for the en- 
forcement of the court's order. Little v. Little 
The Juvenile and Domestic Relations Court has 
no jurisdiction to order support for a wife 
where she and her husband are living apart by 
consent. Caravella v. Caravella 
Where, on appeal, it appears jurisdiction over the 
subject matter was in a court other than the 
court below the appellate court may remand 
the cause to the appropriate court under R.R. 
1:27 D for further appropriate proceedings. 
Caravella v. Caravella 
Filing of answer by non-resident defendants serv- 
ed through motor vehicle division in a high- 
way accident case does not constitute a sub- 
mission of the general jurisdiction of the court 
but only to jurisdiction over the cause of 
action covered by the statute and hence con- 
fers no jurisdiction for a cross-claim ex con- 
tractu. Balady v. Casciglio, et al. 
An answer on the merits without prior or simul- 
taneous raising of issue of jurisdiction over 
the person constitutes a general appearance 
in the cause in which the answer is filed and 
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a submission to the court’s jurisdiction in that 


cause. Balady v. Casciglio, et al ........ ; 
Lack of jurisdiction over the person may not be 


raised for the first time after a general ap- 


. 306 


pearance by answer or otherwise has been 


made. Balady v. Casciglio, et al teas 
Neither R. R. 4:29-1 nor R.R. 4:15-3 were intended 
to cr enable the court to open the issue of lack 
of jurisdiction over the person by including 
such issue in the pretrial order or by permitt- 
ing amendment of the pleadings to include 
such issue after entry of general appearance. 
Belady v. Casciglio, et al 
The Superior Court in an action by a divorced 
wife against her former husband for support 
of herself and their legitimate children also 
has jurisdiction to entertain her claim for sup- 
port of their illegitimate child though such 
action would otherwiise be cognizabie only in 
an inferior court. Curley v. Curley ; 
JUVENI.ES 
Jurisdiction of the Juvenile and Domestic Rela- 
tions Court once attaching continues under 
the parens patriae doctrine as long as it is 
necessary to hold the offender in protective 
custody. Johnson v. State 
LACHES 
The doctrine of laches is not applied against a 
taxpayer who sues on behalf of a municipality 
to the same extent as against suits by in- 
dividuals on their own behalf or by private 
corporations. Thornton v. Ridgewood....... 
While laches is hesitatingly invoked against a 
taxpayer vindicating a public right, it will be 
invoked where he withholds action knowing 
a substantial sum is being spent in the mean- 
time. Marini v. Wanaque.......... 
LANDLORD AND TENANT 
The difference between an assignment of a lease 
and a subletting is that in the former the 
lessee transfers his whole interest to the as- 
signor whereas in the latter he transfers less 
than his term or lets less than the whole of 
the demised premises. Stark v. National 
Whether an agreement is an assignment of a lease 
or an agreement to enter into an assignment 
of a lease is for the determination of the 
court. Stark v. National 
A covenant against assignment without consent 
of the landlord is personal to the lessor and 
may be availed of only by him. Stark v. Na- 
tional : 
Neither a lease ‘for less than 3 years nor an 
assignment thereof need be in writing under 
our statutes. Stark v. National 
Generally the measure of damages for breach of 
agreement to enter into a lease is the difference 
between the rent reserved in the agreement 
and the value of the premises for the term. 
Stark v. National 
An assignee of a lessee is liable for the rent re- 
served under the lease whether he takes pos- 
session or not but a proposed assignee who 
does not perform his agreement to take an 
assignment is liable only for damages for 
breach of contract. Stark v. National. 
Provision in lease against assignment without con- 
‘ sent of landlord is enforceable only by the 
landlord. Holmes v. Harrie et al 
An exculpatory clause in a lease cannot immunize 
a landlord from liability for his acts of active 
wrongdoing and at least to the extent it pur- 
ports to do so is contrary to public policy 
and void. Kuzmiak v. Brookchester, Inc..... 
(Continued on next page) 
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An exculpatory clause in a lease immunizing a 
landlord from all liability to a terant of hous- 
ing accommodations, is contrary to public 
policy and void at least where there is a hous- 
ing shortage, because of the inequality of bar- 
gaining power. Kuzmiak v. Brookchester, Inc. 

An exculpatory clause exempting a landlord from 
liability for damage by water or other cause, 
does not absolve him from liability for his own 
aifirmative negligence unless it clearly ad- 
verts to the landlord’s negligence. Freddi-Gail 
v. Royal Holding 

Hela, since clause in lease here iene not in steien 
terms exonerate the landlord from its own 
acts of negligence it is no bar to action based 
on claim that the damage was caused by 
faulty repairs made by the landlord. Freddi- 
Gaij v. Royal Holding .. 

Continued possession for an seme length 
of time after a constructive eviction con- 
stitutes a waiver of the eviction. Duncan v. 
Duncan 
constitute a peneiaihin weluitiens the ene 
iord’s act must be of a permanent character 
performed in order to deprive and in fact 
depriving the tenant of beneficial enjoyment 
of all or part of the premises. Duncan v. Dun- 
cee eaenr 

Generaily a landlord’ s failure ‘to perform a a ‘coven- 
ant to alter or repair does not constitute a 
constructive eviction. Duncan v. Duncan .... 

Surrender by act and operation of law occurs 
when the tenant abandons possession in such 
manner as to indicate his intent to terminate 
the lease and the landlord takes possession 
in such manner as to show he intends to re- 
sume control for his own benefit. Duncan 
v. Duncan 

An indemnity agreement will not be construed to 
indemnify the indemnitee against loses re- 
sulting from his own negligence in the ab- 
sence of an unequivocal expression of such 
intention. Longi v. Raymond-Commerce and 
Newark . 

A lessee is liable for the continuance, adoption or 
maintenance of a nuisance though it was 
created by the owner. Longi v. Raymond- 
ommence and Newark |... 5. ..6 60s cnecen se 

Lessee’s undertaking ir lease to repair sidewalk 
does not discharge owner’s liability for creat- 
ing a nuisance therein. Longi v. Raymond- 
Commerce and Newark ‘ 

Lessee’s undertaking in lease to repair sidewalk 
does not discharge owner’s liability for cre- 
ating a nuisance therein. Longi v. Raymond- 
Commerce and Newark ys eee piles ke 

Held, leasing of premises for use as dump area 

does not make landlord liable for damage 

caused by fire spreading from the area. Park 

v. Iommetti and Hackensack Brick Co. : 

reservation of a right of reentry in the event 

the tenant creates or maintains a nuisance 
does not create a duty on the landlord to 
reenter to abate a nuisance. Park v. Iommetti 
and Hackensack Brick Co. ...... 

While a landlord is liable to strangers for the 
consequence of a nuisance existing at the time 
of letting or for the consequences of a nuisance 
which necessarily ensues from the agreed use 
of the demised premises and is not avoidable 
by the tenant's use of ordinary care, he is not 
liable for a nuisance created by or resulting 
from the negligent or improper useage of the 
demised premises by the tenant. Park v. Iom- 
metti and Hackensack Brick Co. 

A Landiord does not owe to his tenants any great- 
er or different duty in the removal of snow or 
ice from the adjacent sidewalk than that ow- 
ing to the general public. MacGregor v. 
URUICEOR ee 3. Bn DRIES UR ce) erent ka ass gee 

A landlord is under no duty to maintain the side- 
walk abutting his land free from the natural 
accumulation of snow and ice and is not liable 
in clearing the sidewalk thereof unless 
through his negligence a new element of 
danger or hazard, other than one caused by 
natural forces, is added. MacGregor v. Tinker 

Where a tenant with knowledge that a warrant 
for possession has issued against him partici- 
pates in and consents to removal of his fur- 
hiture to a warehouse, he is liable for the 
moving and storage costs on the theory of 
quasi contract - his unjust enrichment. Gar- 
gano v, Venezio 

Held, landlord can recover cost of moving and 
storing tenant’s furniture after obtaining war- 
rani for possession. Gargano v. Venezio.. 
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The difference between an assignment of a lease 
and a subletting is that in the former the 
lessee transfers his whole interest to the as- 
signor whereas in the latter he transfers less 


than his whole term or lets less than the 
whole of the demised premises. Stark v. 
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Whether an agreement is an assignment of a lease 
or an agreement to enter into an assignment 
of a lease is for the determination of the 
court. Stark v. National 

A covenant against assignment without consent of 
the landlord is personal to the lessor and may 
be availed of only by him. Stark v. National 

Neither a lease for less than 3 years nor an assign- 
ment thereof need be in writing under our 
statutes. Stark v. National 

Generally the measure of damages for breach of 

agreement to enter into a lease is the dif- 

ference between the rent reserved in the 
agreement and the value of the premises for 
the term. Stark v. National 
assignee of a lessee is liable for the rent re- 
served under the lease whether he takes pos- 
ession or not but a proposed assignee who 
does not perform his agreement to take an 
assignment is liable only for damages for 
breach of contract. Stark v. National... $6 

The court will not read into a contract an inter- 
pretation contrary to that made and adopted 
by the parties. Holmes v. Harris et al .... 
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Both a lease and an option to purchase are 
* assignable and may be specifically enforced 
in, equity by the assignee. Holmes v. Harris 
et al 

An cption to purchase a sate. premises con- 
stitutes a covenant independent and separ- 
able from the lease as such, and in the absence 
of negative provision is assignable and may 

‘ be specifically enforced in equity = the 
assignee. Holmes v. Harris et al. 

Provision in lease gainst assignment et: con- 
sent of landlord is enforceable only by the 
landlord. Holmes v. Harris et al ee 

The striking from a printed lease of a provision 
that the lease shall terminate if the premises 
be so damaged that the land lord shall decide 
to rebuild, is not such stipulation as prevents 
the operation of N.J.S.A. 46:8-7 which ter- 
minates a lease on total destruction of pre- 
mises unless — otherwise. Stern, et al 
v. Majestic 

A right of first refusal to a tenant to renew his 
lease applies only if the landlord decides to 
rent the premisees. eniaminiiiies v. Gibral- 
BEE wg Hewes inate! Ga Gta ce mee eiees eM ami yronineteata 


LIBEL 


Words used will be given the fair and natural 
meaning attributed to them by ordinary 
people unless special knowledge or under- 
«tanding of the intended reaning makes them 
libelous in the mind of the reader. Stickles 
v. Manss , 

In an action for libel any sensory matter is 
per se libelous and no special damages need 
be pleaded or proved. Stickles v. Manss 

A valia claim of libel is not debarred by reason 
of the fact that coincidentally it might have 
supported an action for alienation of affection. 
Stickles v. Manss 

Where a plaintiff in a libel action relief on aaa 
knowledge or understanding of the reader 
to make the words used libelous, he must 
plead and prove such special knowledge or 
understanding. Stickles v. Manss .... i: 


LIENS 


Under 26 U.S.C.A. Sec. 3670 the lien of the Fed- 
eral government for unpaid taxes attaches to 
all property or interests belonging to the 
taxpayer whether tangible or intangible and 
would have priority over a subsequent assign- 
ment of credits due or to become due tax- 
payer to pay a prior indebtedness of the 
taxpayer. Tanenbaum v. Vogue.... 


LIMITATIONS 


The statute of limitations against prosecution for 
nonfeasance in office begins to run when the 
otficer could no longer have performed his 


duty, which, in the case of a police officer, is 
when the offenders ceased to be liable to 
prosecution. State vv. Hozer ... -ssscesccsne 


Even where municipal action may be so utterly 
void as to be subject to collateral attack a 
direct attack must be made within the time 
prescribed by law. Marini v. Wanaque 

Action to review legality of issuance of building 
permit and of certificate of occupancy issued 
as sequel thereto, must be brought within 30 
days after issuance of the permit, under R.R. 
4:38-15(a). Marini v. Wanaque ‘ 

Generally, ignorance of the possession of a cause 
of action, at least in the absence of fraudulent 
concealment, will not bar the operation of a 
statute of limitations. Marini v. Wanaque.... 

A cause of action is deeemd to accrue when 
facts exist which authorize one party to main- 
tain an action against another. Marini v. 
WSRAGQUP 4. @ecidacoeseeones 

Fach payment of salary under an invalid ordin- 
ance is a separate violation reviewable by 
action in lieu of prerogative writ within 30 
days after it is paid, and future payments 
may be halted though the ordinance itself 
was in effect more than 30 days. Meyers v. 
East Paterson 

By virtue of N.J.S. 2A:14-4 a defendant has ‘a 
vested right to the defense that an action was 
barred by limitations prior to the effective 
date of N.J.S. 2A:14-1 et seq. Burns v. Bethle- 
hem 

The time limitation for bringing actions for per- 
sonal injuries is 2 years whether the action 
be in tort or one arising out of breach of 


contract. Burns v. Bethlehem ..__........... 
MALICIOUS PROSECUTION 
Supreme Court Divides In Holding Complaints 


Before Ethics Committees Privileged. 

While quasi-judicial proceedings are absolutely 
privileged an action for malicious prosecution 
by such imei may lie. Rainiers  v. 
Raritan phos AP 


MARRIAGE 


R.S. 37:1-10 abolishes all common law marriages 
occurring ipaait ieee to Dec. 1, 1939. Dacunzo 
v. Dacunzo 

R.S. 37:1-10 applies to. a case where the require- 
ments of a license and ceremony were met 
but an impediment to a valid marriage exist- 
ed which was later removed. Dacunzo v. Da- 
CURZO ota s, ne wap hee Reece ones 

A marriage license procured by fraud on the 
license clerk is void. Dacunzo v. Dacunzo.... 


MASTER & SERVANT 


The right to workmen's compensation does not 
eliminate an action by an injured employee 
against a fellow employee whose negligence 
oceasioned the injury. Evans v. Rohrbach 
et als 
officer or director of a corporation does not 
incur personal liability for its torts merely by 
reason of his official character but is liable for 
a tort which he directs, commits, participates 
or cooperates in. Evans v. Rohrbach et als 

officer, director or employee of a corporation 
is not liable for injury to a fellow empioyee 
where such officer’s director’s, or employee's 
duties and relation to the operation causing 
the injury is so remote that he cannot reason- 
ably be deemed to have participated and 
cooperated therein. Evans v. Rohrbach et als 
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MECHANICS LIENS 
The court has no jurisdiction in a summary pro- 
ceeding under N.J.S. 2A:44-116 to inquire into 
the merits of a contested Notice of Intention 
or mechanics lien claim; such proceeding is 
only for the discharge of a notice where the 


claim has been paid, settled or abandoned. 

Sharavy: V. COs ccc es exc inc wie cease peemecics 
MISTAKE 

Equity may order a death certificate listing the 


death as suicide corrected where such entry 
is in fact erroneous. Devlin v. Surgent et al.. 

MCRTGAGES 
A deed absolute on its face will in equity be 

adiudged a mortgage if that was the intent 
of the parties. Yeck v. Rietzke .. = 

MOTOR YEHICLES 
Service on a non-resident owner or driver of a 

motor vehicle by service on the Director of 
Motor Vehicles under N.J.S.A. 39:7-2(b) may 
only be validly made where the action arises 
out of an accident or collision involving a 
motor vehicle of the non-resident. Li ar Vv. 
MOMVS) CRAY (rik, red cates ees een 

MUNICIPAL COURTS 
The municipal courts have power to punish for 

contempt in facie curiae but under R.R. 8:8-1 

such power can only be exercised after the 

defendant is given an opportunity to be heard. 

State v. Zarafu 

hearing before adjudication of contempt 
required by R.R. 8:8-1 may be held immediate- 
ly in the cause from which the contempt stem- 
med where necessary State v. Zarafu 

MUNICiPAL LAW 
Where an ordinance is clear and unambiguous, 

there is no room for judicial construction. 
Petrangeli v. Barrett ’ 

An exposition as to the meaning of an ordinance 
may be received and considered only where 
the ordinance is ambiguous and the exposition 
was contemporaneous with its adoption. Pet- 
Pangea Ar; RATES 7h. Ls, bea acca Ssaone preter 
judge may, under N.J.S.A. " 40:6- 2 grant in- 
terim allowances to the expert and his aides 
investigating expenditures of a municipality 
cr county, to be paid by the municipality or 
county being investigated. In re Tiene 
Where a municipal contract was not within the 

corporate powers or the incurring of liability 

is expressly prohibited by legislation, no re- 
covery may be had by the contractor either 
on the contract or in quantum meruit; but 
where the power to contract is in the munici- 
pal corporation and there has been an irregu- 
ler exercise of that power in good faith; re- 
covery on quantum meruit may be had though 
the express contract is void. Hudson v. Jersey 

City 
While R.R. 4:88-15 bars an action in lieu of pre- 

rogative writ to review an ordinance or re- 

solution for a public improvement after a 30 

day period, it does not bar an action after 

the 30 day period seeking equitable relief 

such as injunction or rescission based on a 

charge that a municipal contract is ultra 

vires. Thornton v. Ridgewood............ 

While there is no specific limitation on municipal 
use of land, the essential considerations of 
zoning require a municipality to adhere to 
the basic purposes of zoning. Thornton v. 
Ridgewood 

The doctrine of sesleii is not applied ianiais a 
taxpayer who sues on behalf of a municipality 
to the same extent as against suits by in- 
dividuals on their own behalf or by private 
corporations. Thornton v. Ridgewood........ 

A zoning ordinance barring manufacturing, trade, 

industrial or commercial uses does not bar 

a municipal administrative building. Thornton 

v. Ridgewood Pe a 

ordinance barring outside employment | by 

policemen without permission of Commission- 
ers must contain norm or standard to guide 

Commissioners. Isola et al v. Belmar 

An ordinance otherwise valid will not be declared 
invalid merely because in some instances it 
might be unreasonable in operation; the rea- 
sonableness of its operation in particular cases 
will be left open. Isola et al v. Belmar...... 

Reveals of ordinances by implication are not 
favcred and it is the duty of the court to con- 
strue seemingly repugnant ordinances so as 
not tc effect a repealer of one by the other 
if possible. Isola et al v. Belmar 

A municipality may adopt an ordinance providing 
thet members of its police department shall 
engage in no outside occupation or employ- 
inent. Isola et al v. Belmar ‘ 

Negligence in the laying of a side walk as a result 
of which a concrete slab rises causing a trip- 
ping hazard constitutes creation of a nuisance 
by positive misfeasance for which a munici- 
pality is liable. Longi v. Raymond-Commerce 
and Newark 

Municipal officers such as firemen and policemen 
are within the coverage of the Workmen’s 
Compensation Act. Guth v. North Bergen.... 

A widow of a deceased employee may receive both 
a pension and Workmen’s Compensation 
benefits. Guth v. North Bergen Z 

The power conferred ona municipality by N. J. S.A. 
40:60-51.1 to exchange “any lands” includes 
lands on which buildings have been erected. 
Bruno v. Long Branch 

In order for a municipality to exchange lands 
under N.J.S.A. 40:60-51.1 the governing body 
must determine in good faith that the lands 
to be received plus any cash to be received 
are of greater value to the municipality for 
public use than the lands to be conveyed. 
Bruno v. Long Branch ... 

City and not abutting owner is liable for ‘openings 
in walk resulting from removal by city of 
shade trees witout m*king replacement. Mount 
v. Recka and Jersey City : 

City is liable for creation of a nuisance in a side- 
walk by its own positive misfeasance. Mount 
v. Recka and Jersey City : 

(Continued on next page) 
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A raunicipality may maintain an action against 
its officers to recover kick-backs extorted by 
such officers from the salaries of other munici- 


pal employees. Jersey City v. H@Gue . 2... 211 
A municipality may maintain an action to impose 

a constructive trust on kick-backs extorted 

by its officers from other municipal em- 

ployees. Jersey, City v. Hague ............ 211 
Whirl-Q-Ball v. Asbury Park overruled. Asbury 

Park Press v. Asbury Park ................. 22 


There is a legislative purpose to require leases of 
municipal property to be made after advertis- 
ing to the highest bidder. Asbury Park Press 
: “Asbury Park 

Rk. S a 61-1 et seq, the Home Rule Act, is in pari 
materia with other statutes here involved 
concerning leasing of municipal property and 
the advertising requirements thereof are 
applicable. Asbury Park Press v. Asbury 
Park .. OMe OF ay argh ioe ere 

4’ municipality may not under R.S. 40:179-116 rent 
municipal property except to the highest re- 
sponsible bidder after 10 days advertising 
prior to receipt of bids. Asbury Park Press 
v. Asbury Park as 

In assessing a dedication it is not the actual un- 
revealed intention that controls but rather 
the intention manifested by the acts and con- 


duct of the dedicator. Haven v. Raritan 241 


An vagualified dedication of streets laid out by a 
developer constitutes a surrender of his in- 
terest in and includes water mains installed 
under the streets though the map or plan filed 


does not show the mains. Haven v. Raritan 241 


A municipal ordinance cannot interfere with statu- 
tory purposes. State v. Accera 
While under N.J.S.A. 40:60-62(c) a municipality 
may impose restrictions as to the use of mun- 
icipal lands to be sold by it, it cannot impose 
conditions or restrictions as to who may not 
bid for the lands subject to such restrictions as 
to use. Escrow Inc v. Haworth 
Mere cbjection of property owners to proposed 
transfer of location of a license is not valid 
ground for denial of transfer. Cutaio v. Bd. of 
Health 
A board of Health han no power to ities a time 
tion transfer of a poultry slaughter house 
license unless the ordinance gives it such dis- 
cretion and adequate standards are incorporat- 
ed to govern the exercise of the discretion. 
Cutaio v. Bd. of Health 
An Orainance restricting the use of private prop- 
erty will be strictly construed and must de- 
fine or delineate such terms as “fire district” 
and “lot’’ when referred to in the ordinance. 
Marini v. 
While a penal ordinance must utieniainans inform 
persons of the thing they are forbidden to 
do, where the regulatory object is proper, 
such as preserving the peace, and the conduct 
prohibited is not fairly susceptible of de- 
{inition in other than general language, there 
is no constitutional impediment to the use of 


such language. State v. N.Y. Central ........ 339 


General terms used in an ordinance are sufficient 
if in their context in the entire phrase used 
they establish with a reasonable degree of 
certainty the conduct prohibited, particularly 
where the words have had prior judicial 


interpretation. State v. N. Y. Central ... .. 339 


Ordinence prohibiting “loud and unnecessary noise 
which disturbs the public peace” and declar- 
ing same a nuisance is sufficiently specific 
to — with due process. State v. N.Y. 
Central . - 


A muni icipality cannot escape the restriction of 
N.J.S.A. 40:46-23 against more than one in- 
crease in the salary of a reelected officer dur- 
ing his new term by making the first increase 
retroactive to the first day of the term. Meyers 
v. East Paterson 

A questionnaire used pursuant to RS. ‘40: 50-5 to 
elicit information as to financial ability and 
experience of potential bidders may also con- 
tain additional or supplemental specifications 
for the work to be bid on. Carey v. Fair 
L awn nt 

Requirement that a bi dder own 1 designated equip- 
ment necessary for the work to be contracted 
for at the time of the bid is a reasonable one 
and failure to have such equipment is a devia- 
tion from the specifications rendering the bid 
defective. Carey v 

One not a taxpayer or citizen of the municipality 
cannot challenge the specifications for the 


work to be bid upon. Carey v. Fair Lawn.... 351 


A low bidder whose bid was defective has no 
standing as such to challenge award of the 


contract to another. Carey v. Fair Lawn. 351 


While R.S. 40:60-26 authorizes a municipality to 
impose any restrictions on the use to be made 
of lands to be sold at public sale and to impose 
any conditions as to building thereon, con- 
ditions fixed to meet the situation of one 
bidder so as to in effect preclude other 
bidders constitute a fraud on the statute and 
warrant vacation of the sale though there was 
no corrupt or evil purpose. Summer Cottages 


v. Cape May ... 375 


The doctrine of estoppel will not ‘be applied. where 
a municipal act is void for lack of municipal 
,urisdiction but may be applied where the 
act is void only for irregular exercise of a 
power within the municipal jurisdiction. 


Surnmer Cottages v. Cape May ............ 375 


Held, since there is no challenge as to the ade- 
quacy of the sales price, plaintiffs are estopped 
haar seeking to vacate the sale of municipal 

lands after the purchaser, with their know- 
ledge, erected a structure thereon of great 


value. Summer Cottages v. Cape May .. .. 375 


N.JS.A. 18:5-50.4 gives a teacher a right of in- 
demnification against a Board of Education 
which may be asserted by the teacher but 
creates no new cause of action against a Board 
in favor of the injured person or assertable 


by the injured person. Hare v. Pennell et al 383 
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The presumption of validity of an ordinance ex- 
tends to the steps and proceedings in its en- 
actment and hence it is presumed the city 
cfficials have done what is necessary to make 
the ordinance valid. Manning v. Paramus.... 

An amendment of a proposed ordinance does not 


389 


require republication and rehearing of the‘ 


proposed ordinance before adoption unless the 
amendment substantially altered the substance 
of the ordinance in some material and sube 
stantive way. Manning v. Paramus . 

A municipality is under a duty to exercise ‘due 
care in making improvements to guard against 
foreseen or reasonably foreseeable injury to 
lands of another and is liable for damage 
caused by failure to exercise such care though 
the improvement was made under statutory 
authority. Kidde v. Bloomfield et al 

If a municipality knew or should have known 
that an improvement it undertook would 
cause damage to plaintiff's property and took 
no steps reasonably calculated to avoid that 
result, its action would constitute active 
wrongdoing for which damages are recover- 
able. Kidde v. Bloomfield et al .............. 


NEGLIGENCE 


An exculpatory clause in a lease immunizing a 
landlord from all liability to a tenant of hous- 
ing accommodations, is contrary to public 
policy and void at lease where there is a hous- 
ing shortage, because of the inequality of 
bargaining power. Kuzmiak v. Brookchester, 
REG e eet aes : 

An exculpatory clause in a teane cannot immunize 
a landlord from liability for his acts of active 
wrongdoing and at least to the extent it pur- 
perts to do so is contrary to public policy 
and void. Kuzmiak v. Brookchester, Inc..... 

The proprietor of premises to which the public is 
invited for business purposes, owes a duty to 
exercise reasonable care to see that one who 
enters upon that invitation has a reasonably 
safe place to do that which is within the 
scope of the invitation. Brody v. Lifson...... 

A negligent act may be one which creates a situa- 
tion which involves an unreasonable risk to 
another because of the expectable action of 
the other or of a normal force of nature, such 
as wind, rainstorm and the like. Brody v. 
Lifson 2 

Fall on terrazzo floor. which was constructed with- 
out abrasives and was slippery because of 
exposure to rain presents jury question as to 
1.egligence in creation of inherently dangerous 
eondition. Brody v: Lifsom ...0 ci ccc ncsine 

An exculpatory clause exempting a landlord from 
liability for damage by water or other cause, 
does not absolve him from liability for his 
own affirmative negligence unless it clearly 
adverts to the landlord’s negligence. Freddi- 
Gail v. Royal Holding. ‘ 

Held, since clause in lease here does not in plain 
terms exonerate the landlord from its own 
acts of negligence it is no bar to action based 
on claim that the damage was caused by 
faulty repairs made by the landlord. Freddi- 
Gail v. Royal Housing ; 

Should The Workmen's Compensation Principle 
Be Applied To Automobile Accident Victims 
by Robert B. Meyner 

An indemnity agreement will not be construed to 
indemnify the indemnitee against losses re- 
sulting from his own negligence in the absence 
of an unequivocal expression of such inten- 
tion. Longi v. Raymond-Commerce' and 
Newark 

Lessee’s undertaking in lease to repair sidewalk 
does not discharge owner’s liability for creat- 
ing a nuisance therein sites v. Raymond- 
Commerce and Newark 

Negligence in the laying of a " sidewalk as a 
result of which a concrete slab rises causing 
a tripping hazard constitutes creation of a 
nuisance by positive misfeasance for which a 
municipality is liable. Longi v. Raymond- 
Commerce and Newark : 

A lessee is liable for the continuance, adoption or 
maintenance of a nuisance though it was 
created by the owner. Longi v. Raymond- 
Commerce and Newark ...... 

In negligence action by employee against a third 
party it is error to indicate to or charge the 
jury that the plaintiff may have a remedy 
by way of workmen's compensation. La Rocca 
v. Ench. ; 

The rule that an owner or occupier owes to social 
guests or licensees only the duty to abstain 
from wilful injury applies only to the static 
conditions of the premises and not to current 
operations thereon. Cropanese v. Martinez 

An owner or occupier or person conducting cur- 
rent operations on premises owes to all per- 
sons lwafully on the premises, whether as 
invitee, licensee or guest. the duty of exercis- 
ing reasonable care in that activity. Cropanese 
v. Martinez : 

A participant in a game or sport or amusement 
assumes the risk of the hazards normally 
atiendant thereon. Pona v. Boulevard ...... 

In addition to the contractual aspect of assumption 
of risk there is also a second aspect which 
is akin to contributory lepteeeivsitiens Pona v. 
Boulevard : F 

A judgment of dismissal in a negligence case on 
the ground of assumption of risk may only 
be entered in the clearest case. Pona v. Boule- 
VRE oi ics. kes eae ae has 

Injury sustained ‘by. skater Ww hen paper cup litter- 
ing aisle caught in skate is not a normal haz- 
ard of the sport Pona v. Boulevard 

The right to workmen's compensation does not 
eliminate an action by an injured employee 
against a fellow employee whose negligence 
occasioned the injury. Evans v. Rohrbach 
et als ; 

An ocfiicer, director or employee of a corporation 
is not liable for injury to a fellow employee 
where such officer's, director’s, or employee’s 
duties and relation to the operation causing 
the injury is so remote that he cannot reason- 
ably be deemed to have participated and 
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cooperated therein Evans v. Rohrbach et als 166 


An ofticer or director of a corporation does not 
incur personal liability for its torts merely by 
reason of his official character but is liabie 
for a tort which he directs, commits, partici- 
pates or cooperates in. Evans v. Rohrbach 
UR. OO el ee 

“The Case Against Automobile Accident Compen- 
sation” by Herbert E. Greenstone 45 

The duty of a driver of an automobile to use a 
high degree of care is required only where 
he makes a left turn at an intersection in the 
face of oncoming traffic. Liberatori v. Yellow 
Cab and Liberatori ‘ 

Action done in an emergency is not negligence 
merely because of a mistake in judgment. 
Klotz v. Lee and Breish .... 

The Unique New Jersey Contribution Law. by 
J. L. Bernstein. ......... 

The general principle is that a ‘landowner who 
is not negligent in his selection of independ- 
ent contractors to do work on his lands, is 
under no duty to protect an employee of an 
independent contractor from the very hazard 
created by doing the contract work. Gibilterra 
v. Rosemawr et als 

The obligations under the Safety Code are im- 
pused on the person in charge of the place in 
which the statute is violated. Gibilterra v. 
Rosemawr et als 

An exception to the general principle that a land- 
owner is not under a duty to protect em- 
ployees of an independent contractor in their 
work exists if the landowner knew or should 
nave known the work would necessarily 
create an unreasonable or peculiar risk or 
danger of the mishap which occurred. Gibil- 
terra v. Rosemawr et als a 

A Review Of The New sii Wrongful Death 
PG isc evinwicetse 

Physical evidence which | tends to corroborate 
plaintiff's version of how the accident hap- 
rened but is not conclusive does not bar the 
csury from coming to a contrary conclusion. 
Roether v. Pearson ; 

The fact that a driver of an “automobile has been 
drinking and gives physical appearance of be- 
ing intoxicated or even pleads guilty to a 
charge of drunken driving is proper evidence 
of negligence to be submitted to the jury but 
is not conclusive and is merely to be consid- 
eerd along with all the other evidence in the 
case. Roether v. Pearson 

A Landlord does not owe to his tenants any 
greater or different duty in the removal of 
snew or ice from the adjacent sidewalk than 
that owing to the — public. MacGregor 
Vv. Tinker ..... 

A Landlord is under no duty to maintain the 
sidewalk abutting his land free from the na- 
tural accumulation of snow and ice and is 
not liable in clearing the sidewalk thereof 
unless through his negligence a new element 
of danger or hazard, other than one caused 
by natural forces, is added. ssiasinniiitie Vv. 
Tinker ... 

N.J.S.A. 18:5-50.4 gives a teacher a right of in- 
demnification against a Board of Education 
which may be asserted by the teacher but 
creates no new cause of action against a 
Board in favor of the injured person or assert- 
able by the injured person. Hare v. Pennell 
et als 

It is negligence for : a ‘police officer to shoot at a 
fleeing petty thief on a business street at 11:45 
A.M. where pedestrians are present, and a 
pedestrain struck by the bullet should recover 
for consequential injuries. Davis v. Hellwig 

Negligence is in law established by a “preponder- 
ance” of the evidence and it is improper for a 
court to charge that negligence or contrib- 
utory negligence is to be established by a 

“clear preponderance’. Davidson vy. Forni- 
COL... ue bh ee aeasala arora 


NEGLIGENCE TRIAL 


It is error for the court to refuse to charge in a 
negligence case the provisions of an applicable 
statutory traffic regulation. Maini v. Hassler 


NEW TRIAL 


Failure to make and argue a motion for new trial 
within the time limited by R.R. 4:61-2 is con- 
demned and may cause dismissal of appeal. 
Kazantian. v. Aas... 022.2200 

The action of the trial court on an application for 
a new trial will not be disturbed on appeal 
unless it clearly and unequivocally appears 
there was a manifest denial of justice. Gal- 
lichio v. Gumina ore 

On appeal from order granting new trial the ap- 
pellate court is not to substitute its judgment 
for that of the trial court and the trial court’s 
action is to be accorded the presumption of 
correctness. Gallichio v. Gumina ........... 

The trial court may reduce a jury award of 
punitive damages by granting a new trial if 
such reduction is not accepted. Gallichio v 
Gumina.........- 

Where error necessitating new trial is not the sole 
responsibility of one party, it is error to con- 
dition award of new trial on payment of costs 
by that party. Karcher v. Philadelphia 

Where proofs on plaintiff's case make out a cause 
of action at least for nominal damages and 
there is a possibility missing proof may be 
supplied by defendant it is reversible error 
to grant motion for dismissal. Karcher v. Phil- 
adelphia ... 

A mistake in judgment by an attorney as to the 
theory of his cause of action or the proofs 
ueeded is ordinarily not within the meaning 
of the terms “mistake, inadvertence or excus- 
abie neglect” as used in R.R. 4:62-2. Karcher 
v. Philadelphia 

While a motion for a new trial on the ground 
of newly discovered evidence may be made at 
any time under R.R. 3:7-11(a) it does not toll 
the time for appeal in a criminal cause if 
made more than 10 days after the verdict; 
such motion may be made while an appeal is 
pending and the matter may then be remand- 
ed for disposition thereof. State v. Petrolia 

(Continued on next page) 
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Evidence known or ascertainable by slight in- 
vestigation at the time of trial will not qualify 
as newly discovered evidence warranting a 
new trial. State v. Petrolia 
Where the responsibility for resolving factual 
issues and damages is lodged in the jury, an 
appellate court will not disturb a trial judge’s 
award of a new trial as to damages only unless 
it clearly and unequivocally appears there 
was a manifest denial of justice. Ruth v. 
Fenchei 
A trial judge’s allowance of a new trial as to 
damages only will not be disturbed where 
there was a rational basis for his conclusion 
the damages were inadequate. Ruth v. Fenchel 367 
issue of liability must be in real conflict 
before the court will find compromise in an 
adequate verdict requiring the avoidance of 
the entire verdict. Ruth v. Fenchel : . 367 
While a juror’s testimony as to the mental pro- 
cesses of the jury or the effect of an occur- 
rence on the verdict is not admissible, his 
testimony is admissible as to objective events 
or conditions occurring within or outside the 
jury room and if prejudice inheres on the 
face of the matter, relief from the verdict is 
granted. State v. Kociolek 
A juror may testify that the jury discussed and 
considered an indictment of the defendant not 
in evidence at the trial. State v. Kociolek.... 
Where jury considers an indictment of defendant 
not in evidence at the trial a new trial will be 
awarded. State v. Kociolek 
CONFORMING USES 
While non conforming uses may be continued they 
cannot be enlarged except by the grant of a 
variance which should not be allowed merely 
because of the existing use or because the 
new use would be no more harmful than the 
old. Ranney v. Istituto 
» right to continue a non conforming use does 
not include the right to expand to the entire 
lands involved; the user must be limited io 
that made at the time the zoning ordinance 
was adopted. Ranney v. Istituto 
Vhriance to permit enlargement of school facilities 
op non conforming lands held improperly 
aliowed here. Ranney v. Istituto 


The 


425 


439 


OPTIONS 


Both a lease and an option to purchase are assign- 
able and may be specifically enforced in equity 
by the assignee. Holmes v. Harris et al 

An option to purchase demised premises consti- 
tutes a covenant independent and separable 
from the lease as such, and in the absence of 
negative provision is assignable though there 
is provision against assignment of the lease. 
Hoimes v. Harris et al ............ Pi 10 


10 


ORDINANCES 


While Ordinances are to receive reasonable con- 
struction and that which is reasonably implied 
is to be given as much effect as that which is 
expressed, where the words are not clear 
the ordinance should not be expanded by the 
courts by mere implication to prohibit the 
right to conduct an otherwise lawful business. 
Cutaio v. Bd. of Health 

Held, ordinance which provided for issuance of 
licenses and transfer from person to person 
but was silent as to transfer from place to 
place would not be construed to bar such 
transfer by implication. Cutaio v. Bd. of 
gS ae rey rei ra 

AND CHILD 
common law children born to a married 
woman were conclusively presumed to be 
legitimate. Kowalski v. Wojtkowski 
common law rule that the legitimacy of 
children born to a married woman cannot 
be inquired into has been modified by statute 
in the states. Kowalski v. Wojtkowski.... 

A bastard child is one that is both conceived and 
born out of wedlock. Kowalski v. Wojtkowski 243 

The status >f legitimacy of a child is determined 
by the law of the domicile of origin of the 
child, which is the domicile at the time of 
birth. Kowalski v. Wojtkowski 

While the husbands current income is the primary 
fund looked to in fixing the amount of sup- 
port ordered for children, nevertheless his 
earning capacity or prospective earnings, as 
well as his property, are proper elements for 
the court’s consideration. Mowery v. Mowery 398 

In fixing the amount of a support order there 
should be taken into account the needs of the 
parties, their physical and social position, the 
husband's property and income including 
what he could derive as income, and also 
the separate property and income of the wife 
se that the sum fixed is what the wife would 
have the right to expect as support if living 
with her husband. Mowery v. Mowery .... 


At 


the 


243 


398 


PARTIES 


A partnership may be sued as an entity in its firm 
name but any resulting judgment will be 
binding on the partnership assets only. X-L 
Liquors v. Taylor, et als. 

The Council of the Division of Planning and De- 
velopment is the property party to represent 
the state in an action involving a grant of 
riparian lands. Bailey v. Driscoll et als 


PARTNERSHIPS 


A partnership may be sued as an entity in its firm 
tame but any resulting judgment will be 
binding on the partnership assets only. X-L 
Liquors v. Taylor, et als. 

An employee of a partnership may recover Work- 
men’s Compensation from the _ partnership 
though she is the wife of one of the partners. 
Felice v. Felice 

Drafting Partnership Agreements by Arthur B. 
Willis 

A limited partnership organized under our laws is 
such a separate entity that a working member 
may be an employee within the meaning of 
Workmen's Compensation Act. Carle v. Carle 
TOOL. .... , 211 

A limited partnership is a quasi-corporation to 
which the law governing corporations rather 
than that of partnerships applies. Carle v. 
I Eo 2 tai cinch ee iSeIER Bie Loe a les ists 


201 


In applying inheritance tax formula for good will 
four year period and factor of three held rea- 
sonable under circumstances present. Blut v. 

. Katz 

In applying inheritance tax formula for evaluat- 
ng good will there should be deducted from 
earnings not salaries actually paid to partners 
or agreed upon but a fair salary for services 
rendered, and also such reasonable charitable 
contributions as can be considered a business 
expense. Blut ‘ 

Formula for evaluating good will of a partnership 
discussed and applied. Blut v. Katz 

PLEADING 

A party may assert and seek relief on diametrical- 
ly opposed sets of facts until all the facts are 
developed at final ett Jersey City v. 
Hague 

Inconsistent facts as well. as inconsistent causes 
of action may be pleaded in the complaint. 
Jersey City v. Hague ae 

POLICE 

Neither the Law Enforcement Council not its 
agents have the power to make a search and 
seizure or to engage in law enforcement. In re 


Search Warrant for 301-317 Clinton Ave.. 
PRACTICE 
Held, on facts, plaintiff's trespass on defendant's 


lands was not such “unclean hands” as to 
deny him all equitable relief to enforce his 
easement. Hughes v. Knight 
The doctrine of clean hands is based in fairness 
and natural justice and should not be applied 
so as to inflict unjust deprivation of eamadel 
relief. Hughes v. Knight 
A defendant is not barred from asserting | ina sub- 
sequent suit a claim which could not have 
been asserted as a counterclaim or defense in 
a prior suit. Hudson v. Jersey City 
It is within the court’s discretion to dismiss an 
action for failure to issue summons within 
ten days after the filing of the complaint. 
X-L Liquors v. Taylor, et als 
Dismissal of action for failure toe issue summons in 
time held properly denied since defendant 
was not prejudiced thereby and dismissal 
would be unjust. X-L Liquors v. Taylor, et als 
A partnership may be sued as an entity in its firm 
name but any resulting judgment will be 
pinding on the partnership assets only. X-L 
Liquors Vv; Taylor etrais 4. saccucie «tenes 
Review of tideland grant may be sought by 
aggrieved party by appeal to Appellate Di- 
vision under R.R. 4:88-8 or by action in 
Chancery Division to have grant declared 
void. Bailey v. Driscoll et als 
Failure to make and argue a motion for new > trial 
within the time limited by R.R. 4:61-2 is con- 
demned and may cause dismissal of appeal. 
Kazanjian v. Atlas 
Neither the parties nor the court can go outside 


the issues expressed in the pretrial order 
unless it has been amended as provided in the 
Rules. Lertch v. McLean .......... 

Rule 4:52-1 should be strictly enforced. Lertch 
WeAMAIORNE oa SS sc ehh 

Rule 1:5-3(c) which permits the appellate court 


to notice plain errors affecting substantial 
rights though they were, not brought to the 
trial court's attention, applies only to errors 
adversely affecting the appellant. Lertch v. 
McLean 
While an appellate court will not usually pass 
upon matters not presented or considered be- 
low, this rule may be relaxed in accordance 
with the philosophy of R.R. 1:27A, where, as 
here, strict adherence would work an injus- 
tice. Devlin v. Surgent et al.... 
On motion for summary judgment under R.R. 4:58 
the court is only to determine whether there 
is a genuine issue as to a material fact but 
is not to decide it if he finds it to exist. Devlin 
CURB OOU PERE oo. is Rep elpereeses 
Transfer of Cases from Superior and County 
Courts to District Courts...... 
A decision by the Appellate Division on appeal in 
a cause is the law of the case and binding 
on both the trial court and the Appellate Di- 
vision on a subsequent appeal in the same 
cause, but is not binding on the Supreme 
Court. New Amsterdam v. Popovitch y 
A motion for summary judgment without affidavits 
or extrinsic proof admits the factual allega- 
tions of the adversary’s pleading. Bruno v. 
Long Branch 
A collateral review of a decision on a prior appeal 
mane not be had on a second appeal. Deverman 
Stevens and Michelotti 
The pr on an appea! becomes the law of the 
case and the function of the court thereafter 
is only to adjudge whether it has been com- 
plied with. Deverman v. Stevens and Miche- 
lotti ‘ 
A point not raised at ‘the trial may not be made on 
appeal. Deverman v. Stevens and Michelotti 
Where a counterclaim in an equitable cause raises 
an independent cause of action triable by 
jury, the court may fix the sequence of trial of 
the claims, and an adjudication after trial of 
the main cause will not bar trial and deter- 
mination of the counterclaim if the issues 
raised thereby were not presented and deter- 
mined in the trial of the main cause. N. J. 
Highway Authority v. Renner... 
Where a plaintiff brings an action for specific per- 
formance the defendant is obliged to set forth 
all the defenses on which he may rely and 
should, though not compelled so to do, count- 
erclaim for any affirmative relief he claims. 
N.J. Highway Authority v. Renner. : 
attorney who is also a Magistrate shall not 
practice before nor appear on behalf of a 
client before the governing body or any 
official or agency of the municipality in which 
he is serving as a magistrate, whether it be 
on formal or informal or other proceeding 
or matter. In re Palmisano .. 
The discretion of the court under R.R. 4:62-2 to 
vacate judgments should be duly exercised 
when enforcement of the judgment would be 
unjust, oppressive or inequitable. Yanuzzi v. 
U.S. Casualty hat eines 
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Where error necessitating new trial is not the sole 
responsibility of one party, it is error to con- 
dition award of new trial on payment of costs 
by that party. Karcher v. Philadelphia 

Where proofs on plaintiff's case make out a cause 
of action at least for nominal damages and 
there is a possibility missing proof may be 
supplied by defendant it is reversible error 
to grant motion for dismissal. Karcher v. Phil- 
adelphia pistes 

A mistake in judgment by an ‘attorney as to the 
theory of his cause of action or the proofs 
needed is ordinarily not within the meaning 
of the terms ‘mistake, inadvertence or ex- 
cusable neglect” as used in R.R. 4:62-2. Karch- 
er v. Philadelphia 

A consent by one defendant to a summary judg- 
ment against it in favor of plaintiff on plain- 
tiff's contract claims does not bar a cross- 
claim against a co-defendant charging him 
with fraud in the transactions giving rise to 
the plaintiff's claim and judgment. Middlesex 
v. Carteret : 

A summary judgment on plaintiff's contract ‘claims 
does not necessarily bar a counterclaim for 
breach of a warranty contained in the contract 
sued upon though it may involve some of the 
claims adjudicated upon by the summary 
judgment. Middlesex v. Carteret 

Unfamiliarity with a Rule is not excusable neglect 
which will cause a court to extend the time 
for doing an act. State v Newman . 

Responsibility for compliance with the Rules rests 
with counsel and cannot be shifted to his 
secretary. State v. Newman a 

It is error, over objection, to permit a plaintiff to 
shift the theory of its cause of action at trial 
from that alleged in the complaint and fixed 
in the pretrial order, thereby prejudicing the 
defendant or an intervenor in the preparation 
of their case. Tanenbaum v. Vogue .. 

The Abuse of Discretion Formula-With Us Again 
By Aaron Marder 

Where a party voluntarily opens an | investigation 
of matters which he might claim to be pre- 
cluded by a prior judgment he is held to have 
waived his right to assert such benefit of the 
former adjudication. Teaneck v. Block 427 etc 

The power to vacate a default judgment under 
R.R. 4:62-2 so as to permit the pleading of a 
meritorious defense should be freely exercised 
when enforcement of the judgment would be 
unjust, oppressive or inequitable. Tradesmens 
v. Cummings .. 

The vacating of a default judgment by the trial 
court will not be disturbed on appeal unless 
impropriety therein clearly appears. Trades- 
mens v. Cummings 

“Excusable neglect’ is defined as that negligence 
which might have been the act of a reasonably 
prudent person under the same circumstances. 
Tradesmens v. Cummins 

The District Court has no power to make rules. 
Gargano. Vv: VENEZIO ..0 0 kisscweseons 

Transfer of cause under R.R. 1:27D properly 
denied where complaint without amendment 
did not set forth a cause cognizable in the 
court to which transfer is sought and no pre- 
judice is incurred by the refusal to transfer. 
In re Myers .. 

PRIVILEGE 

Acts and statements in the course of and relevant 
to a quasi-judicial proceeding are absolutely 
privileged and cannot form the basis of an 
action for libel or for malicious interference 
with one’s business. Rainiers v. Raritan 


PROBATION 
On violation of probation the judge may increase 
the original sentence which had been imposed 
and may impose any sentence which might 
originally have been imposed. In re White 
PROCEDURE IN LIEU OF PREROGATIVE WRITS 
Where additional evidence is needed to complete 
the record in a proceeding under R.R. 4:88-8 
or 10, it is to be taken before the agency 
where a new record and findings are to be 
prepared, or in exception instances, before a 
trial judge. McKenna v. 
Depositions are not authorized in a proceeding 


under R.R. 4:88-8 or 10. McKenna v. Highway 
9 


Authority 
Where constitutionality of a regulation is involved 
the time limitations of R.R. 4:88-15 do not 
apply. McKenna v. Highway Authority.... 
R.R. 4:88-8 is designed to deal with quasi-judicial 
decisions of administrative agencies adjudi- 
cating the rights of particular individuals 
whereas R.R. 4:88-10 is designed to deal with 
so-called quasi-legislative rules or regulations 
of agencies governing future conduct gen- 
erally. McKenna v. Highway Authority 


PROCESS 
Service on a non-resident owner or driver of a 
motor vehicle by service on the Director of 
Motor Vehicles under N.J.S.A. 39:7-2 (b) may 
only be validly made where the action arises 
out of an accident or collision involving a 
motor vehicle of the non-resident. Lindsey v 
Teddys et al ne 
Service of process on a truck driver of defendant 
corporation held proper service within R.R. 
4:4-4d. Wright v. News 
Service of process on a foreign corporation doing 
business in this state and not maintaining an 
office here and not having any officers or gen- 
eral agents here, may be made by serving 
any servant of the corporation within the 
state discharging his duties here for the corp- 
oration. Wright v. News 
PUBLICATION 
Publication of notice in a special edition of a 
paper which edition was given only very limit- 
ed circulation as compared with regular edi- 
tions, does not fulfill a statutory direction for 
publication of notice. Summer ee Vv. 
Cape May OES ORE ath Cine 
REAL PROPERTY 
“Free access” as used in easement means un- 
obstructed, clear, unimpeded and unrestricted 
access. Maier v. Mountain Lakes We 
(Continued on next page) 
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estaDlish clearly and positively actual and action not litigated nor adjudicated thereby } 

242 exclusive, adverse and hostile, visible or no- and forms no basis for collateral estoppel of re ‘MAINTENANCE husband) che is nat 
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elements of estoppel, including that the its officers to recover kick-backs extorted by liability on the return of any verdict by the 
owners conduct not only induced a harmful such officers from the salaries of other mu- jury, need not be disclosed to the jury but 
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The Kelleher v. Lozzi case applies only to a con- 
cluded settlement authorized by the person 
sought to be estopped. Klotz v. Lee and Breish 

Dismissal of a suit after and based upon a settle- 
ment agreement by which a compromise of 
the subject matter in dispute is made, is a dis- 
missal on the merits and bars further litiga- 
tion on the same subject between the parties. 
Bartholdi v. Dumbeky, et al 

SIDEWALKS 

The primary responsibility for the construction 
and maintenance of sidewalks is on the gov- 
ernment. Mount v. Recka and Jersey City.. 

At common law and in the absence of statute or 
ordinance an abutting owner is not obligated 
to build a sidewalk or to repair defects caused 
by the natural action of the elements or 
public use. Mount v. Recka and Jersey City 

Where an abutting owner negligently lays a side- 
walk or negligently makes repairs to a side- 
walk, or continues a condition caused by neg- 
ligence in the laying of the walk, he may be 
liable for creation or maintenance of a nuis- 
ance. Mount v. Recka and Jersey City...... 

City is liable for creation of a nuisance in a side- 
walk by its own positive misfeasance. Mount 
v. Recka and Jersey City 

City and not abutting owner is liable for open- 
ings in walk resulting from removal by city 
of shade trees without making replacement. 
Mount v. Recka and Jersey City : 

A Landlord does not owe to his tenants any ari 
er or different duty in the removal of snow 
or ice from the adjacent. sidewalk than that 
owing to the general public. MacGregor v. 
Tinker 

A Landlord is under no duty to maintain the die 
walks abutting his land free from the natural 
accumulation of snow and ice and is not liable 
in clearing the sidewalk thereof unless 
through his negligence a.new element of 
danger or hazard, other than one caused by 
natural forces, is added. MacGregor v. Tinker 


STATUS 
The power of the Legislature to provide that cer- 
tain facts shall be prima facie evidence of 

other facts is well established. Pratico v. 

Rhodes re rere rie ae meee 
STATUTE OF FRAUDS 
Under R.S. 25:1-8 the consideration of any agree- 
ment required by Sections 1 to 7 of the Sta- 
tute of Frauds to be in writing, need not be 
set forth in writing, but may be proved by 
parol] without violating the Statute of Frauds 
provided it does not vary or enlarge the con- 
tract itself. Silverstein v. Keane et als...... 
amount of consideration or rate of commis- 
sion, other than real estate commissions, may 
be shown by parol evidence where it was 
omitted from the written contract. Silverstein 
v. Keane et als 


STATUTES 

An introducers statement attached to a bill when 
it is introduced in the legislature may be 
considered in aid of ascertaining the legis- 
lative intent but a considered judgment is to 
be exercised in determining the weight to 
be accorded it. Deaney v. Linen Thread et al 

The court will not impute to the Legislature the 
incongruous procedure of dropping an ex- 
press reference in a prior act only to say the 
same thing indirectly and obscurely in a new 
act. Deaney v. Linen Thread et al 

SUBPOENA 

An appeal will not lie from an order refusing to 
quash a subpoena duces tecum issued to a 
witness. In Re. Penn. R. R. 

A subpoena issued for the taking of a deposition 
will not be quashed, or the examination there- 
under limited, on the ground of irrelevancy, 
unless the irrelevancy is clear. In Re. Penn. 
Ee atontcs westoek.! Massie 

While a subpoena may not be issued in a ‘munici- 
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pal investigation under R.S. 40:6-1 solely with 


the hope something material may be elicited, 
it is sufficient if reasonable grounds for its 
issuance exist and probable cause is not a 
prerequisite. In re Tiene 
The scope of a subpoena issuable by an expert 
conducting a municipal investigation is not 
limited to any particular issues but is limited 
only by the general scope of his employment. 
In re Tiene 
The duty of witnesses to give testimony in mat- 
ters vital to the public interest is paramount 
to any personal right of privacy. In re Tiene 
SUBROGATION 
An insurer of an employer against whom an 
award is made jointly with a co-employer is 
subrogated to the right of the assured to con- 
tribution from the co- iieieaaaia New Amster- 
dam v. Popovitch se : 


SUMMARY JUDGMENT 

On motion for summary judgment under R.R. 4:58 

the court is only to determine whether there 

is a genuine issue as to a material fact but is 

not to decide it if he finds it to exist. Devlin 

v. Surgent et al 
SUMMARY PROCEEDINGS 

Where there is sufficient reason to inquire into 

the plaintiff's motivations, the defendant 

should generally not be denied the oppor- 

tunity to cross-examine plaintiff's  affiant, 

especially where the defendant may have to 

prove his charge from what he can draw from 

plaintiff. Tennessee Gas v. Hirschfield 


SUPPORT 

On an application by a wife for support pendente 
lite of herself and her children she is obliged 
to establish their needs and the extent of her 
income and means. Curley v. Curley .... 

While the husbands current income is the primary 
fund looked to in fixing the amount of support 
ordered for children, nevertheless his earning 
capacity or prospective earnings, as well as 
his property, are proper elements for the 
court's consideration. Mowery v. Mowery 
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In fixing the amount of a support order there 
should be taken into account the needs of the 
parties, their physical and social position, the 
husband's’ property and income including 
what’ he could derive as income, and also 
the separate property and income of the wife 
so that the sum fixed is what the wife would 
have the right to expect as support if living 
with her husband. Mowery v. Mowery 

TAXATION 

Federal Taxation of Life Insurance and Annuities 
by Harold Kamens and William A. Ancier.. 

In hearing by Division of Tax Appeals on county 
equalization table the members assigned must 
sit throughout the hearing. Passaic v. County 

In fixing assessment equalization tables the local 
assessors should be informed what data is re- 
lied on. Passaic v. County Aes 

In fixing assessment equalization tables for county 
tax purposes official notice of the tables fixed 
by the Director of Taxation should be taken. 
Passaic v. County 

Where the County Tax Board has fixed an im- 
proper equalization table, it is the duty of the 
Division of Tax Appeals, on appeal, or on its 
own motion, to fix a new table Passaic v. 
County ; 

The tax equalization process before County Boards 
and the Division of Tax Appeals for the fixing 
of assessment equalization tables for county 
tax purposes is legislative or 4uasi-legislative 
and is not subject to the judicial rules of 
evidence and review. Passaic v. County 

Reduction of aggregates in equalization table be- 
cause of possible hardship to affected munici- 
pality or because effort is being made by 
municipality to raise assessments is improper. 
Little Ferry v. Bergen 

In fixing assessment equalization tables the County 
Tax Board may draw inferences of true value 
from the revenue stamps on recorded deeds, 
and may consult appraisals of lending institu- 
tions and the V.A. and F.H.A. Little Ferry 
v. Bergen : 

In fixing assessment equalization tables the Coun- 
ty Tax Board must inform the municipalities 
what data was consulted and considered and 
must afford them a reasonable opportunity 
to refute such data. Little Ferry v. Bergen 

The report of a panel of commissioners of the 
Division of Tax Appeals designated by the 
Division to hear an appeal may contain find- 
ings of fact and conclusions, and should be 
signed by a majority of the panel. Erie v. 
Hoboken et als 

Members of the Division of Tax Appeals assigned 
to hear a matter and who report thereon must 
-be present throughout the proceeding. Erie v. 
Hoboken et als 

Judgment of Division of Tax Appeals ‘ ‘approving” 
a report of its panel is adoption thereof and 
constitutes making of findings of act and con- 
clusions as required by the statutes. Erie v. 
Hoboken et als Sey neers 

“Trends” of property ‘value. increases and Con- 
sumers Price Indices are admissible in evidence 
and may be considered on the question of 
valuation but cannot be the sole or exclusive 
basis of decision. Erie v. Hoboken et als.... 

A real estate expert may use sales within a rea- 
sonable time after the assessment date in issue 
along with other proper matter in fixing his 
valuation. Erie v. Hoboken et als : 

The 5 day notice requirement of N.J.S.A. 54:29A- 
32 relates to jurisdiction over the person and 
is waived by general appearance. Erie v. 
Hoboken et als .. 

While owner who pays taxes for succeeding year 
under protest on property taken by condem- 
nor may recover the taxes under doctrine of 
relation back of passing of title, recovery is 
without interest. Milmar v. Fort Lee 

Where the condemnor takes possession in advance 
of making compensation, condemnor’s title for 
the purposes of fixing liability for next year’s 
tax relates back to the time of entry so that 
there is no tax liability for the next year on 
the owner where possession is taken before 
Oct. 1. Milmar v. Fort Lee .. 

Under 26 U.S.C.A. Sec. 3670 the lien of the Federal 
government for unpaid taxes attaches to all 
property or interests belonging to the tax- 
payer whether tangible or intangible and 
would have priority over a subsequent assign- 
ment of credits due or to become due tax- 
payer to pay a prior indebtedness of the 
taxpayer. Tanenbaum v. Vogue 

On appeal to the State Division from a County 
Board judgment, there is a presumption that 
the judgment is correct but this presumptien 
ends once evidence is adduced before the Di- 
vision which is “definite, positive and certain 
in quality and quantity”. North Bergen v. Div. 
of Tax Appeals and Dieckmann 

Where testimony of an expert is adduced before 
the State Division contrary to the judgment 
of the County Board, the presumption of cor- 
rectness of that judgment disappears and the 
Division must appraise the testimony and 
make findings indicating the course of reason- 
ing by which it reaches its determination. 
North Bergen v. Div. of Tax Appeals and 
IPIBEKAMDNG. ov scsiccwies . vose'areS enmcneaek 

Taxation of Gains from. Sales of Property ‘in Con- 
nection with Corporate Liquidations—The Old 


Law and the New Law, by William M. Fein- 
berg Kak: Seo, ¥Eidid,, ae bata teetre me coe ere eer 

The Income Tax ‘Problems of Estates, by Milton 
FAITE Hs ik: ere.)  wloubin a ole 


The Division of Tax Appeals has jurisdiction to 
remedy a discriminatory assessment by re- 
duction thereof to the common ratio employed 
in assessing the property in the taxing dist- 
trict, though the assessment was at or below 
true value. Gibralter v. North Bergen 

Buildings owned by a religious corporation and 
occupied rent free by ministers who are facul- 
ty members at a school operated by the 
corporation, as residences for themselves and 
their families, are not buildings entitled to 
exemption under RS. 54:4-3.6. Teaneck v. 
Lutheran Sicha toe eco anes Roe Toe Toe mes 
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In tax exemption matters the use to which the 
property is devoted is the essential considera- 
tion and a building is not entitled to exemp- 
tion under R.S. 54:4-3.6 unless it is “actually 
and exclusively’ used for religious purposes. 
Teaneck v. Lutheran ; 

TAX FORECLOSURES 

In an In Rem Tax Foreclosure it is not requisite 
that the “record owner” be named in the com- 
plaint; it is sufficient if the person appearing 
to be the purchaser or transferee according to 
the county records is named. Teaneck v. 
Block 427 ete . 2.4: 0 sss. 

The party in interest cannot natin if his name 
does not appear in the complaint in an in rem 
tax foreclosure as long as the other notices 
required and contemplated by the Act have 
been given. Teaneck v. Block 427 etc 

A voluntary dismissal of an in rem tax foreclosure 
as to certain property is not contemplated by 
R.S. 54:5-104.62 as an adversary procedural 
tactic. Teaneck v. Block 472 ete . .......+.... 

TEMPORARY DISABILITY BENEFITS 

Social Security benefits received by an employee 
are not to be deducted from any Temporary 
Disability Benefits to which the employee is 


entitled. Deaney *.. Linen Thread et al...... ; 
TIDELANDS 
Lands under tidal waters belong to the state. 


Driscoll et als 

The power to grant or lease lands under tidal 
waters has been conferred on the Division 
of Planning and Development subject to the 
strict limits laid down by the statutes. Bailey 
v. Driscoll et als 

Under R. S. 12:3 grants of ‘elena to adjoining 
owners or others are limited to the center line 
of the stream or tidelands. Bailey v. Driscoll 
et als 

Any grant of tidelands in violation of or aaa 
the statutory authority is void. Bailey v. 
PKISCOI Seb CaIS. —.ieis.- oc oda as Ste etna 

A preemptive right of six mauling notice and pre- 
ference in grants of tidelands exists in favor 
of the adjoining manland owners but not in 


Bailey v. 


favor of island owners. Bailey v. Driscoll 

CETAIS veh acaw ae Uncaais Sechrarw ene 
Citation of wrong statute in grant of halons 

does not invalidate the grant. Bailey v. 


Driseoll et ais .... 0 6+ 
Title to lands under cibewations below the high 
water mark is in the State. Bailey v. Driscoll 
et als 
The Legislature has 
the Division of 
power to grant 


conferred on the Cemaeli: of 
Planning and Development 
or lease lands under tide- 
waters outward to bulkhead or pier lines 
established or to be established by the Council 
throughout the state. Bailey v. Driscoll.... 
The purpose of bulkhead or pier lines is to allow 
the littoral owner access to navigable waters. 
Bailey v. Driscoll et als 


TORTS 
An 


action on the case will lie for fraudulent or 
malicious interference with one’s employment 
or opportunity for employment though the 
employment be an elective office. Longo v. 
Reilly et als 
An action may be predicated on defendant's fraud- 
ulent conduct of a union election resulting 
in plaintiff's deprivation of the title and 
emoluments of an office for which he was a 
candidate. Longo v. Reilly et als.. bd 
The Unique New Jersey Contribution Law. by 

J. L. Bernstein 
TRANSFER OF CAUSES 
Transfer of cause under R.R. 1:27D_ properly 
denied where complaint without amendment 
did not set forth a cause cognizable in the 
court to which transfer is sought and no pre- 
judice is incurred by the refusal to transfer. 
In re Myers hey Ae 


TRIAL 

On trial of several defendants for murder com- 
mitted in course of robbery, there is no abuse 
of discretion in denying a severance where 
the fundamental facts are not in dispute and 
there is no issue as to who did the actual 

killings. State v. Rios et als ........ 
There $s no error in refusing to exclude asennad 
jurors from the court room during the con- 
tinuance of the voir dire. State v. Rios et als 
The State or the Court may ask prospective jurors 
in a murder trial whether they wouid be 
dissuaded from bringing in a first-degree 
murder verdict knowing the penalty would 
be death. State v. Rios et als 
There is no prejudicial error in denying a chal- 
lenge for cause where the juror was subse- 
quently peremptorily challenged and the de- 
fendant did not exhaust his premptory chal- 
lenges or did not object to the remaining 
jurors seated. State v. Rios et als 
A peremptory challenge may not be made after 
a juror is sworn in. State v. Rios et als.. 
Re-examination of a juror after he is sworn is 
at best in the court's discretion. State v. Rios 
et als 
The granting of a severance is not a matter of 
right but rests in the discretion of the court. 
State v. Rios et als 
In negligence action by employee against a third 
party it is error to indicate to or charge the 
jury that the plaintiff may have a remedy by 
way of workmen’s compensation. La Rocca 
v. Ench 
Error in refusal to grant a motion for dismissal 
on plaintiff's opening is cured where the 
evidence subsequently adduced is sufficient to 
raise a jury question. Liberatori v. Yellow 
Cab and Liberatori 
Curtailment of cross examination by one defend- 
ant as to plaintiff's status in car of co-defend- 
ant is not harmful error as sueh status has no 
bearing on the cross examining defendant's 
duty to the plaintiff. Liberatori v. Yellow Cab 
and Liberatori 
(Continued on next page) 
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A settlement agreement made by one defendant 
providing for payment of a fixed sum to be 
made by that defendant as discharge of his 
liability on the return of any verdict by the 
jury, need not be disclosed to the jury but 
any verdict against a co-defendant should 
then be adjusted by the court after the set- 
tlement has been paid. Klotz v. Lee and 
Breish 2 

Where the facts are uncontroverted and permit of 
only one conclusion it becomes the court’s 
duty to direct a judgment accordingly. Mort- 
gage Corp. v. Aetna .........---s-eseeeees 219 

Comment on Failure of Accused to Testify 269 

The granting or denial of a severance is in the 
discretion of the trial court. State v. Rosen- 
berg 

Motion for severance made at conclusion of trial 
of entire case and on basis known earlier 
comes too late to be granted. State v. Rosen- 
berg. .. 

The fact that one defendant's confession incul- 
pates his co-defendant is no legal basis for a 
mandatory severance. State v. Rosenberg... 

The trial court may comment on the evidence 
provided the right is exercised to assist the 
jury and not to contro] its findings. Hare v. 
Penpell etal ..5<s cece 

The trial court may not, in commenting on the 
evidence, exert a prejudicial influence on the 
jury or give instructions having no basis in 
the evidence. Hare v. Pennell et al a 

While evidence of criminal activity of a witness 
beyond convictions is not admissible over 
objection, where such evidence is admitted 
without objection it is error for the court to 
charge the jury that they are not to consider 
it on the issue of the witness’ credibility. 
SE RI BS cress! Waacns ee asa okes 390 

In a negligence action where the question of proxi- 
mate cause is in issue, the court should not 
merely use the term proximate cause in its 
charge but should define it and explain it in 
relation to the facts. Kreis v. Owens 


HANDS 

A husband who has procured a divorce from his 
first wife by fraud is barred by the unclean 
hands doctrine from securing any affirmative 
relief from a separate maintenance award to 
his second wife. Bond v. Bond . .......... 209 


359 


359 
383 


383 


414 


UNEMPLOYMENT COMPENSATION 


Section 19 th) (4) of the Unemployment Com- 
pensation Act which permits treating two or 
more employing units having the same owner- 
ship or control as a single unit for coverage 
purposes does not deny equal protection of 
the laws and is constitutional. Hillside v. Div. 
of Emp. Security <= 18 
aimant does not automatically ‘render herself 
ineligible for benefits because she limits her 
availability for work to the second shift; such 
limitation is proper if she has good cause and 
a labor market exists. Tung Sol v. Bd. of 
OUI oe eee ee a “Se se 0 dcarmaeslreens 
need of a female worker ‘to care for her 
children at other times may be good cause 
for her to limit her availability for work to 
the second shift. Tung Sol v. Bd. of Review 
It is not an absolute requirement in every case 
that a female worker who has properly limited 
her availability for work because of the need 
to care for her children must after a reason- 
able lapse of time extend her availability. 
Tung Sol v. Bd of Review 
One who is not an employer at the time of pur- 
chase of the business of another does not by 
such purchase become a subject employer 
under N.J.S. 43:21-19 (h) (2) though the 
seller was at the time a subject employer. 
Hattersley v. Div. of Emp. Security 


A cl 


The 


194 


194 


383 


UNFAIR COMPETITION 


Subsequent disclosure of trade secrets by a patent 
is no bar to an action for injunction and ac- 
counting for violation of the fiduciary duty 
not to appropriate those secrets which had 
been disclosed in confidence. Gottschko v. 
American ‘ , 

Effect of RS. 56:4-1 on questions of unfair « com- 
petition encompassed by the act in instances 
where the notice called for in the act has not 
been given not passed on. General Electric 
v. Gem 

Interlocutory injunction ‘against deceptive adver- 

tising should not be issued where facts as 

to plaintiff's injury are in doubt. General 

Electric v. Gem 6 oe eae 

practices of “bait advertising” ‘and “switch 

selling” raise novel questions in New Jersey 
and should not form the basis of an interlocu- 
tory injunction. General Electric v. Gem.... 


187 


Th 


o 


250 


VARIANCES 


A variance may not issue under R.S. 40:55-39(d) 
where it will substantially thwart the zoning 
plan. Ranney v. Istituto ee re 

While non conforming uses may be continued 
they cannot be enlarged except by the grant 
of a variance which should not be allowed 
merely because of the existing use or be- 
cause the new use would be no more harm- 
ful than the old. Ranney v. Istituto . 439 

The right to continue a non conforming use does 
not include the right to expand to the entire 
lands involved; the user must be limited to 
that made at the time the zoning ordinance 
was adopted. Ranney v. Istituto 

Variance to permit enlargement of school facilities 
on non conforming lands held improperly 
allowed here. Ranney v. Istituto .. ena 


439 


VERDICTS 


A verdict which finds only part of that which is 
in issue or fails to determine all the issues 
submitted is deficient and cannot be correct- 
ed or cured by a poll on a complete verdict 
suggested or substituted by the clerk or the 
court. Neumann v. Wilderman : 

A verdict which is defective in form as " dis- 
tinguished from substance may be molded or 
corrected by the court but a verdict defective 
in substance cannot be corrected. Neumann 
v. Wilderman ........... ree tra 201 


201 


WAIVER 
Where a party consents to a final summary judg- 
ment under R.R. 4:55-2 on part of the claims 
in suit it waives any right to assert it was 
merely interlocutory or that being based on 
revisable claims it is itself revisable. Middle- 
sex v. Carteret & Booz ap PR ra 
WATER 
The owner of higher lands may enlarge or change 
a channel or watercourse thereon which 
passes from his lands to lower lands provided 
in so doing he does not cause material injury 
to the lower proprietors. Hughes v. Knight 
Where there is a well-defined channel or water- 
course, natural or artificial in origin, of over 
20 years duration, for the drainage of surface 
waters there is an easement for the continued 
use thereof with the higher lands as the 
dominant tenement and the lower as the ser- 
vient tenement. Hughes v. Knight.......... 
The general rule is that neither the diversion nor 
the altered transmission, repulsion or reten- 
tion of surface waters gives rise to an action- 
able injury though the flow be increased or 
the force aggravated thereby. Yonadi_ v. 
Homestead 
An exception to the general —e of non liability 
for diversion or concentration of the flow of 
surface waters exists where by drains or 
other artificial devices one causes surface 
waters to be carried from his lands in a body 
large enough to do substantial injury and 
casts it on the lands of another away from the 
locality where it Would otherwise have flow- 
ed. Yonadi v. Homestead 
WILLS 
A = is available only to one who might be 
njured by the probate of the proposed will. 
In re Holibaugh : 
In construing wills the court may not give ‘effect 
to mere suppositions intent of a testator which 
has no expression in the will but may give 
effect to an intentional purpose where the 
express language of the will manifestly indi- 
cates the intended purpose by rational im- 
plication though it is not expressly stated 
therein. Est. of Klein ; 
Under Lord Eldon’s rule a provision ‘will be im- 
plied in a will where there is a probability of 
intention so strong that a contrary intention 
cannot be supposed. Est. of Klein.. 
The court can in construing a will supply words 
but not intentions or ideas. Est. of Klein. 
Income bequest to employee as long as his em- 
ployment with the corporation in which test- 
ator held controlling interest continued, held 
by implication to terminate on sale by estate 
of the corporate stockholdings. Est. of Klein 
test of testamentary capacity is whether 
testator could comprehend the property he 
was about to dispose of, the objects of his 
bounty and the nature and meaning of the 
will he was making. Beers v. McConnell 
Undue influence such as will vitiate a will must 
be such influence as to destroy testator’s fee 
agency and constrain him from disposing of 
his property according to his own desire by 
the substitution of the will of another which 
he is unable to resist. Beers v. McConnell. . 
Where there is a fiduciary relationship, such as 
client and attorney, between testator and a 
beneficiary of the will. and there are ad- 
ditional circumstances of a suspicious char- 
acter, a presumption of undue _ influence 
attaches and the burden is on the proponent 
of the will to overcome it by showing the gift 
was well understood and no pressure was 
exerted. Beers v. McConnell 
Held, on facts here, presumption 
fluence by attorney who drew 
sole beneficiary, was overcome. 
Connell : : Le ee a 
It is only when the court is in doubt as to the 
probable intent of the testator that resort is 
had to rules of construction. Morristown v. 
McCann 
The decision in Gaede v Car rol did not eestablish 
an absolute rule of construction as to the 
effect of clauses in wills relating to payment 
of estate and inheritance taxes but was mere- 
ly a ruling on the facts there involved. Mor- 
ristown v. McCann 
The mere fact that testator directs all death duties 
levied against his estate to be paid out of his 
residuary estate will not of itself operate to 
cast the estate tax burden upon recipients of 
property not passing under the will but in- 
cluded in the taxable estate. Morristown v. 
McCann 
In the absence of an expressed intent or statute 
to the contrary or where the intent is in doubt 
or ambiguous, the federal estate tax is charg- 
ed to the residuary estate but the estate is 
entitled to reimbursement for inheritance 
taxes imposed on inter vivos transfers.. Mor- 
ristown v. McCann .. 
One may not, under R.R. 5:3-4' ‘b) attack a judg- 
ment of probate unless she would have 
qualified as a caveatrix. In re Myers.. 
No one may interpose a caveat unless he or she 
would be injured by probate of the will pro- 
ponded. In re Myers f ; : 
WITNESSES 
Under R.R. 4:16-2 as it now stands there is no 
obligation to disclose names of expert witnes- 
ses other than physicians in answers to inter- 
rogatories but the rule is being amended. 
Gibilterra v. Rosemawr ee a .. 
A character witness properly qualified may ‘testify 
that defendant's reputation is good because 
he has never heard “otherwise” State v. 
GN intense esis, 65s eel eee 
Failure to administer the oath to a child, though 
of tender years, whom the court has deter- 
mined is competent to testify, is error. State 
Wi; GRU eincecets se idc sale We ees 
It is error for the trial court to ‘disqualify childrea 
from testifying on the ground they are too 
young without making real investigation as 
to their mental capacity and moral responsi- 
bility. Hare v. Pennell et al 
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WORDS & PHRASES 
Easement reserving right of free access to lake for 
“land fronting upon said lakes” and “in front 
of their respective lands’, applies to lands fac- 
ing on the lake though such lands do not 
actually adjoin or abut the water or flow line. 
Maier v. Mountain Lakes 
“Free access’ as used in easement means un- 
obstructed, clear, unimpeded and unrestricted 
access. Maier v. Mountain Lakes ....... 
“Bookmaking” or “bookmaking practices” under 
* the statute include not only those who 
actually take the bet but those who at head- 
quarters tabulate, record and arrange for 
payment or collection of bets taken by 
“sitters” at other locations State v. Hozer.. 
“Excusable neglect’ is defined as that negligence 
which might have been the act of a reason- 
ably prudent person under the same circum- 
stances. Tradesmens v. Cummings...... 
WORKMEN'S COMPENSATION 
Where there is a 3rd party recovery in excess of 
the employer's workmen’s’ compensation 
liability, the employer is chargeable with his 
pro rata share of the attorney’s fees in the 
third party suit, based on the full employer's 
liability and on the actual attorney’s fees 
paid, but not in excess of 1/3 of the compen- 
po a liability. Caputo v. Best 
Counsel for the employee is entitled to a counsel 
fee for services in the Workmen’s Compensa- 
tion Division and on appeal where there is a 
genuine dispute as to the fees etc. of the 3rd 
party action chargeable against the employer. 
Caputo v. Best .. 
To secure the exception from ‘liability for counsel 
fees provided in N.J.S.A. 34:15-64, respondent 
must have offered compensation and tendered 
or paid amount then due to the successful 
petitioners so that they could have collected 
it prior to hearing. Shuler v. Eastern 
Attorney's fees may properly be assessed against 
respondent in favor of counsel for successful 
petitioners where conflicting claims of de- 
pendency are filed and respondent seeks an 
adjudication of dependency though admitting 
liability. Shuler v. Eastern 
An employee of a partnership may recover Work- 
men’s Compensation from the partnership 
though she is the wife of the one of the part- 
ners. Felice v. Felice 
Municipal officers such as firemen ‘and policemen 
are within the coverage of the Workmen’s 
Compensation Act. Guth v. North Bergen 
A widow of a deceased employee may receive 
both a pension and Workmen’s Compensation 
benefits. Guth v. North Bergen 
Injury sustained by garage attendant when he 
placed ignited match near his gasoline soaked 
trousers to demonstrate he was not afraid, 
held, in the circumstances here established, 
compensable. Secor v. Penn Service...... 
The doctrine that a limited deviation does not 
take an employee out of the course of employ- 
ment applies to curiosity cases, horseplay and 
assaults, and spiariaaice acts. Secor v. Penn 
Service 
A deviation which is a momentary or impulsi ve 
act as distinguished from a de'iberate and ex- 
tensive excursion from the employment does 
not take the employee out of the course of the 
employment. Secor v. Penn Service 
A final judgment of the Workmen’s Compensa- 
tion Division is res adjudicata as to all mat- 
ters determinable at the time of its entry. 
New Amsterdam v. Popovitch .......... 
A judgment of the Workmen’s Compensation 
Division that two respondents there were 
joint employers is res adjudicata on this issue 
between the employer's inter sese. New Am- 
sterdam v. Popovitch : win spe tia 
insurer of an employer against whom an 
award is made jointly with a co-employer is 
subrogated to the right of the assured to 
contribution from the co-employer. New Am- 
sterdam v. Popovitch 
34:15-36 which excludes persons selling | news- 
papers or magazines to the public from the 
coverage of the Act is unconstitutional. De 
Monaco: vw. NGnOM... .cices (6 vclevees 
Newsboys who sell such papers, at such places 
and at such prices as their supplier directs, 
without paying for any papers in advance, are 
employees. De Monaco v. Renton 
The determinative factor as to whether a per rson 
is an employee or an independent contractor 
is control. De Monaco v. Renton 
A limited partnership organized under our laws 
is such a separate entity that a working mem- 
ber may be an employee within the meaning 
of the Workmen’s Compensation Act. Carle 
v. Carle Tool 
employee does not go ‘outside his employ- 
ment merely because he does not select the 
most reasonable course for eleminating an 
interference therewith. Green v. De Furia .. 
employee has the right within his employ- 
ment, to remove obstacles interfering with 
performance of his duties though the inter- 
ference be occasioned by an act of a third 
party or the removal is of incidental benefit 
to others than: the employer. Green v. De 
Furia .. 
Situations may develop ‘which justify an em- 
ployee’s disobedience of rules in order to ful- 
fill his duties. Green v. De Furia 
“Arising out of the employment” includes acts 
normally outside the employment performed 
for the benefit of third persons but the effect 
of which is to foster public good-will toward 
the master. Green v. De Furia 
It is the employee’s understanding and not ‘the 
‘employer's understanding of the employer’s 
rules which controls as to whether there was 
a wilful disobedience. Green v. De Furia.... 
Held, on facts here, the four owners of defendant 
corporation were not employees covered by 
the act though they performed services. Ma- 
honey v. Nifroform .~ ..0 -es.e6 + sssee 
(Continued on next page) 
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Essential elements of an employer-employee rela- 
tionship between a corporation and its stock- 
holders or officers are a contract of hire ex- 
press or implied and control by the alleged 
employer over the alleged employee. Mahoney 
CPOE SGcLiiosss. Kevin ciapeicn sikeo> 

While an interest in a corporation is not itself 
a disqualification of the owner’s potential 
status as an employee he is not entitled to 
workmen’s compensation unless he establishes 
that an employer-employee relationship with- 
in the act existed between him and the corp- 
oration. Mahoney v. Nitroform. 

A mere offer of compensation aieniedie. aeaias as dis- 
tinguished from an _ actual unconditional 
tender or proffer or the money or check in 
good faith will not suffice to limit the basis for 
allowance of counsel fees under R.S. 34:15-64 
as amended in 1952. Davala v. America 

Held, on facts, offer and tender of compensation 
were not made at a “reasonable time” prior to 
hearing of the employee's claim petition, and 
hence did not limit basis of counsel fee to 
excess of award over the amount offered. 
Seitz v. Singer 

While a deliberate and conscious deviation | re- 
moves an employee from the course of his 
employment a “momentary or impulsive” act 
representing an insubstantial deviation does 
not do so. Secor v. Penn Service ; 

. A trifling and momentary deviation by an em- 
ployee from his employment, such as to take 
a smoke or satisfy norma] curiosity, does not 
take an employee out of the course of his 
employment. Secor v. Penn Service 

Where evidence of attack on butler in home of his 
employer is as consistent with theory that as- 
sault was for personal vindication as with 
theory that it was committed by one intend- 
ing to rob employer, compensation properly 


denied for failure of employee to sustain the 


burden of proof. Bowen v. Olesky.... 
While the advantage is to be given the employee 
where there is scant proof as te why or how 
he was injured, the advantage is to be extend- 
ed guardedly when there are substantial 
grounds for suspicion that he could add to the 
proofs. Bowen v. Olesky 
As a general principle no foreign contract: or sta 
tute that is obnoxious to the policy delineated 
by our Workmen’s Compensation Act, can 
defeat the operation of our own act where 
the injury complained of occurred in this 
state. Buccheri v. Montgomery Ward: 


250 


250 


. 267 


313 


. 337 


337 


. 338 


. 390 


An award of workmen's compensation in New 
York to an employee residing in and hired 
in New York but injured in New Jersey is 
entitled to full faith and credit and precludes 
an,gward of compensation in New Jersey. 
Buccheri v. Montgomery Ward : 


An award of workmen’s compensation under a 
statute like ours is a final eo Buccheri 
v. Montgomery Ward fee 


The ‘:unusual strain or exertion” doctrine does not 
extend beyond heart cases. Bialko v. Baker.. 


Where the medical testimony is in conflict, greater 
weight should be accorded to the testimony of 
the treating physician. Bialko v. Baker 


A provision in a workmen's compensation insur- 
ance policy requiring written notice of acci- 
dents by the employer to the carrier is a 
condition precedent to liability by the carrier 
and a failure to comply therewith absolves 
the carrier from liability to the employer. 
United. v; Ganguiliano ... <2 i.cccecsenceesas 


A workmen’s compensation carrier who is under 
no liability to the insured but is compelled to 
pay an injured employee’s award is entitled 
to reimbursement from the insured for the 
full amount paid. United v. Sanguiliana 


An employer is protected by the Workmen's 
Compensation Act against a claim for in- 
demnity to the same extent as he is against a 
claim for contribution. Public Service v. 
WER Rr RIORD. si. y o5.a crocs PEO ee 


ZONING 


Where owner desired to use land for a non-con- 
forming use application should be made to 
board of adjustment for variance and not to 
governing body for change of zoning ordinance. 
Esso v. Westfield 


The discretionary power to rezone is vested in the 
municipal governing body and the courts will 
not interfere unless that body has acted 
arbitrarily or unreasonably. Esso v. Westfield 

Spot zoning is illegal. Esso v. Westfield........ 

While there is no specific limitation on municipal 
use of land, the essential considerations of 
zoning require a municipality to adhere to the 
basic purposes of zoning. Thornton v. Ridge- 
wood 

A zoning ordinance barring manufacturing, trade, 
industrial or commercial uses does not bar a 
municipal administrative building. Thornton 
v. Ridgewood ay eae eae 


. 390 
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66 


A municipal ordinance which bars resumption of 
legal non-conforming uses under all circum- 
stances after a cessation or discontinuance of 
the use for one year violates RS. 40:55-48 
and is invalid. State v. Accera .... 

A non-conforming use may be continued under 
certain circumstances even though the use has 
not been exercised for a substantial period 
of time. State v. Accera 

Planning and Zoning, by Nicholas S. Schloeder . 

A municipality may exclude motels from a re- 
sidential district though rooming houses, board- 
ing houses and apartment houses are express- 
ly permitted in such district. Pierro v. Bax- 
indale et als 

A municipality may, if its environment character- 
istics reasonably warrant, exclude motels from 
its territorial limits. Pierro v. Baxindale 
ERR 66 boc ri Sc EAD, Dre eee at pa orn nd ee ana 

The making of classifications is for the municipali- 
ty, not the courts, and a classification made 
will be permitted to stand if its validity or 
reasonableness is fairly debatable. Pierro v 
Baxindale et als 

A municipality may exclude a use entirely if the 
restriction is reasonably designed to preserve 
the character of the community and maintain 
its property values. Pierro v. Baxindale et als 

Generally, the higher uses are allowable in and to 
be included in less limited use districts. Kato- 
bimar v. Webster et al 

While a higher use may be excluded in less re- 
stricted zones, as an exception to the general 
rule, such exclusion must bear a substantial 
relation to the general good and welfare 
Katobimar v. Webster et al .... 

Held, amendment of ordinance so as to exclude 
commercial uses from industrial zones was 
unreasonable, arbitrary and invalid in the case 
involved. Katobimar v. Webster et al...... 

A variance may not issue under R.S. 40:55-39(d) 
where it will substantially thwart the zoning 
plan. Ranney v. Istituto 

While non conforming uses may be continued they 
cannot be enlarged except by the grant of a 
variance which should not be allowed merely 
because of the existing use or because the new 
use would be no more harmful than the old. 
Ranney v. Istituto...... ; 

The right to continue a non conforming use does 
not include the right to expand to the entire 
lands involved; the user must be limited to 
that made at the time the zoning ordinance 
was adopted. Ranney v. Istituto........ 

Variance to permit enlargement of school facili- 
ties on non conforming lands held sien 
allowed here. Ranney v. Istituto : 


. 439 


439 


“CO. 


CRI 
THE 


ale 


ide 


als 497 
to 


Articles 


THE ABUSE OF DISCRETION Aone 
US AGAIN by Aaron Marder .. 

ON ACCEPTING A GENERAL RETAINER Bi gchie ove 

ADDRESS OF JUSTICE WILLIAM J. BRENNAN BE- 
FORE STATE BAR JUNIOR SECTION........ 

“THE CASE AGAINST AUTOMOBILE ACCIDENT 
COMPENSATION by Herbert E. Greenstone. 

CHECK LIST IN REPRESENTING PURCHASER 
FOR CLOSING OF TITLE TO REALTY IN NEW 
uJf£RSEY by Saul Tischler ... 

“COMMENT ON FAILURE OF ACCUSED TO TESTI- 

FY” by Aaron Marder 

CRIMINAL ASSIGNMENTS by sam J. Abraham. 

THE DIFFERENCE IN LEGAL EFFECT BETWEEN 
ACCELERATING A TRUST WITHIN NARROW 
TIME LIMITS AND TERMINATING A TRUST. 
by Howard Newcomb Morse .. 

DRAFTING PARTNERSHIP AGREEMENTS by Arthur 
B. Willis 

FEDERAL TAXATION OF LIFE INSURANCE AND 
ANNUITIES by Harold Kamens and William 
i AGES OY tens On tae. Csisie care lesa ghe Bias 

THE INCOME TAX PROBLEMS OF ESTATES by 
Milton H. Stern .. 

INDEX TO REPORT OF SUPREME COURT'S 
COMMITTEE ON REVISION OF THE LAW OF 
EVIDENCE by Vincent P. Biunno 

THE LAWYERS INDEMNITY FUND PROPOSAL 
Pro-by Harry Nadell 
Contra-by Milton M. Unger 
Pro-by John J. Budd 
Contra-by Edwin Segal ... 

THE LEGAL RIGHT OF THE CONGRESS TO CON- 
SIDER A PROPOSED AMENDMENT UPON THE 
MEMORIALIZATION OF 32 STATES WITHOUT 
CALLING A CONVENTION by Frank E. Packard 

MAY A COURT BY VIRTUE OF ITS POWER TO 
MAKE RULES OF PRACTICE AND PROCEDURE 
ADOPT RULES OF EVIDENCE? by Alfred C. 
Clapp 

NEW JERSEY STATE BAR EXAMINATIONS AT- 
TORNEYS - FEBRUARY 1955. 

“NEW JERSEY STATE BAR EXAMINATIONS AT- 
TORNEYS - June 1955” 

[EW JERSEY STATE BAR EXAMINATIONS 
COUNSELLORS - September 1955 

NEW JERSEY STATE BAR EXAMINATIONS 
ATTORNEYS - @etoper 1965... ......-. cess 

NINETEEN COMMANDMENTS FOR JUDICIAL 
CONDUCT by Hon. Vincent S. Haneman 

PLANNING AND ZONING by Nicholas S. Schloeder 

PRELIMINARY REPORT ON JUVENILE DELIN- 
QUENCY IN NEW JERSEY ................ ‘ 


. 321 
378 


431 


81 


41 


REPORT ON MANNER OF ADOPTING PROPOSED 
EVIDENCE CODE . 
REPORT ON THE PROPOSED REVISION OF THE 
LAW OF EVIDENCE 

A REVIEW OF THE NEW JERSEY WRONGFUL 
DEATH ACT 

THE RIGHT TO COUNSEL IN CRIMINAL CASES 
An inquiry into the History and Practice in Eng- 
land and America ... 
SHOULD THE WORKMEN'S COMPENSATION PRIN- 
CIPLE BE APPLIED TO AUTOMOBILE ACCI- 
DENT VICTIMS? by Hon. Robert B. Meyner.... 
SUGGESTIONS WITH RESPECT TO THE PROPOS- 
ED REVISION OF THE LAW OF EVIDENCE by 
William Rossmoore 
TAXATION OF GAINS FROM SALES OF PROP- 
ERTY IN CONNECTION WITH CORPORATE 
LIQUIDATIONS - THE OLD AND THE NEW by 
William M. Feinberg 
THE UNIQUE NEW JERSEY CONTRIBUTION LAW 
by J. L. Bernstein. 
THE YOUNG LAWYER AND THE BILL OF RIGHTS 
oy Hon. Robert B. Meyner, Governor of New 
GEEMEED Soas2. Sonnac ‘ 


Editorials 
A.B.A. RESPONDS TO BAR’S WILL.. ........ 
ANOTHER LOOK AT THE COUNTY DISTRICT 
COURTS 
ASSIGNMENT - BENEFIT OF CREDITORS... 
AUTO ACCIDENT COMPENSATION WITHOUT 
FAULT .... .. 
AUTO COURTS .. 
AUTO NEGLIGENCE - WHAT IS THE PROBLEM? 
A BIPARTISAN JUDICIARY... 
EQUALITY IN FREEDOM FROM LEGAL ERROR 
FERMENT IN JUDICIAL ADMINISTRATION...... 
FIFTY DOLLARS—IN 1799 AND TODAY. 
FOR MORE EFFECTIVE BAR EFFORT AT JUDI- 
CIAL CONFERENCES . 
FURTHER CONSIDERATION REQUIRED... 
A FURTHER REASON FOR ABA MEMBERSHIP. 
GOVERNMENT LAWYER AS A CAREER.... 
HARD CASES MAKE BAD LAW 
HOW SHALL THE PROPOSED CODE OF EVIDENCE 
BE ADOPTED 
AN IMPORTANT ISSUE NOT TO BE IGNORED 
INDEPENDENCE AND GROUP DECISIONS 
IS ANYBODY LISTENING? 
THE JOHN MARSHALL BICENTENNIAL CONFER- 
ENCE AT THE HARVARD LAW SCHOOL.. 
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